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In recent years there have been numerous legislative
attempts to restrict and limit freedom of speech in Australia
seriously. Some of these attempts were successful, others not so
much. Invariably, they were all made in the name of encouraging
tolerance, social harmony and “responsible” debate. Some
examples of unsuccessful attempts include the media reforms
proposed by the Finkelstein Report! and the proposed
consolidation of Commonwealth anti-discrimination laws in
201222

If that 2012 bill had been passed, the scope of anti-
discrimination laws would have been considerably expanded and
greater restrictions on free speech imposed. At the same time,
procedural burdens on respondents seeking to defend themselves
against such complaints would be decreased and, for the first time
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ever, discrimination on grounds of “political opinion” would be
unlawful (clause 17). The scheme outlined was so draconian and
oppressive that it even completely reversed the onus of proof.?
The burden of proof would rest with those who had been
charged rather than staying with those who felt offended or
humiliated by the statement provided.

Had that bill been passed, anti-discrimination laws would
have been expanded far beyond the Commonwealth’s
constitutional powers. It is doubtful whether any head of
Commonwealth power can be relied upon to support such
undemocratic changes. Moreover, the draft bill seriously violated
the implied freedom of political communication derived from the
Australian Constitution. As Simon Breheny pointed out, “[t]hat
such dangerous and draconian legislation could even have been
contemplated in a free and democratic country such as Australia
is alarming. . . . No less alarming is that the bill was
enthusiastically supported by the Australian Human Rights
Commission” *

Thanks to  widespread community outcry, the
Commonwealth Government was forced to shelve that appalling
draft bill. This was due in great part to the efforts of the then
Leader of the Opposition, Tony Abbott, in exposing the dangers
of the proposed legislation. In an address delivered to the
Institute of Public Affairs in August 2012, Mr Abbott referred to
free speech as “the essential pre-condition for any kind of
progress”.> Mr Abbott further observed that:

Freedom of speech is an essential foundation of
democracy. Without free speech, free debate is impossible
and, without free debate, the democratic process cannot
work propetly nor can misgovernment and corruption be
fully exposed. Freedom of speech is part of the compact
between citizen and society on which democratic
government rests.
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Following the Federal Election of March 2013, the newly-
elected Abbott Government released an Exposure Draft for
community consultation, outlining its proposed amendments to
the Racial Discrimination Act 1975(Cth)(RDA).” Thanks to strong
opposition of the Labor Party and the extreme Left, the proposed
reforms proved to be highly controversial. After several months
of intense public debate, the Government announced, in August
2014, that it would no longer pursue those necessary
amendments.

This was done at a press conference which announced new
counter-terrorism measures. The Prime Minister, Mr Abbott,
went on to claim that the proposed changes had to be abandoned
because they were a “complication” in the relationship with the
Muslim community, adding that this compromised the efforts of
the Government to protect Australians from the threat of Islamic
terrorism.” This was a strange statement because, as it currently
stands, the RDA says nothing about religious discrimination but
only discrimination on the grounds of race, colour and national
or ethnic origin. Tony Abbott is a fine politician and he has
admitted the failure of his government to amend or repeal section
18C of the RDA. He spoke about it at the 2016 Conference of
The Samuel Griffith Society and in his “What Went Wrong”
article in Quadrant. Section 18C is, he says, “clearly a bad law”.10

Benefits of free speech

One important aspect of free speech is the ability to express
ideas freely and attempt to persuade others of those ideas.!! The
right to think and to make decisions freely and for ourselves
means that we must have access to arguments on all sides of an
issue.l? As Kent Greenawalt points out, “open discourse is more
conducive of discovering the truth than is government selection
of what the public hears. Free statement of personal feelings is an
important aspect of individual autonomy”.13
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Free speech is particularly relevant in order to prevent the
abuse of government power. When humans obtain power there is
always a temptation to use that power for the benefit of
themselves, not the community as a whole. Since power tends to
corrupt and, as Lord Acton famously stated, absolute power
tends to corrupt absolutely, if society safeguards freedom of
speech, then its government becomes far more accountable to
the people. It is this freedom which allows citizens to speak out
and criticise their democratic government when they think it is
doing something morally or legally wrong.!4

This is why freedom of speech ought to be viewed as a
fundamental right as well as an important mechanism against the
concentration of power. Contrary to what anti-free-speech
advocates argue, freedom of speech does not disadvantage
minority groups nor does it favour those with more power. First
of all, every totalitarian regime restricts speech as a matter of
course.!> By contrast, free speech has always been considered an
essential element of every democratic society. Without free
speech, a government can easily suppress criticism of its actions
and prohibit its critics from expressing their views in public
freely. A true democracy would cease to exist in that society.!
Thus Tim Wilson is absolutely correct to state that:

[I]t makes a foolish assumption that free speech favours
those with power. Anyone who has studied a skerrick of
history knows that protecting free speech is about giving
voice to the powetless against the majority and established
interests.!”

Freedom of speech can never be absolute. There have been
categories of speech that do not necessarily receive protection by
the law and quite rightly so. There are demonstrable exceptions
whereby reasonable limits to speech provide a greater service to

20



freedom in the broader sense than open discourse. Within the
boundaries of speech that should enjoy protection, some limited
categories of speech have a much lower value than others.!® For
example, speech that is patently false and objectively harms the
reputation of an innocent person should not be acceptable. Laws
against libel and slander fall under this category. The second
category is incitement to violence that promotes riots on the
streets and directly causes immediate harm to people.’” To enable
our government to be chosen by the people, every citizen should
be able to express his or her political ideas freely. This is why the
freedom of political communication is so important in protecting
the democratic nature of our Constitution. Ultimately, the
democratic process necessarily requires citizens to be strong
enough to tolerate robust expressions of disagreement. If free
speech does not really protect speech that others may find
offensive or objectionable, then it is not free speech at all.20 This
freedom to discuss different political opinions is what allows citizens to
work out these questions fairly and with no fear of persecution
or retaliation.?!

The suppression of free speech by anti-
discrimination laws

In the past twenty years many Australian governments have
enacted laws that severely restrict freedom of speech in various
ways. Likewise, Australian universities have “speech code”
policies that are used to restrict free speech severely. Whereas
previous restrictions of freedom of speech were targetted against
speech that could provoke immediate harm to other people (such
as slander or inciting to violence), these new rules may restrict
speech that merely causes “offence” to someone else. These new
rules prohibit or penalise speech that might be regarded as
“offensive” to anyone who may regard him/herself as belonging
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to any particular race, gender, religion, disability, national origin,
or sexual orientation.

The undesirable outcome is aggravated by the present
notion of “feeling offended”, which is a vague and highly
emotive feeling. According to R. Albert Mohler, “desperate straits
are no longer required in order for an individual or group to
claim the emotional status of offendedness”.?? All that is needed
is the vaguest notion of emotional distress at what another
person might have said, done, proposed, or presented. Hence, Dr
Mohler concludes: “Being offended does not necessarily involve
any real harm but points instead to the fact that the mere presence
of such an argument, image, or symbol evokes an emotional
response of offendedness”.??

While the idea of inciting violence links the expression of
thoughts to personal actions, the existing anti-discrimination laws
allow the state to demarcate the things that citizens are allowed to
say. Such provisions link the expression of thoughts to no more
than thoughts, and not to actions. This amounts to the recreation
of a crime of conscience and opinion, which is analogous to
those crimes committed by the “enemies of the regime” in the
former Soviet Union. It is one of the greatest ironies of the recent
past that neo-Marxists have convinced our governments to
abandon free speech, whereas the oppressed people of the
unhappy countries with official Marxist ideology have never
achieved any reasonable form of free speech.?*

Why section 18C of the Racial Discrimination Act

is wrong

Passed with the pretence of inhibiting intolerance, one of
the most effective means by which freedom of speech can be
silenced is under the cover of laws against discrimination. A
leading example is section 18C of the Racial Discrimination Act
1975 (Cth). Under section 18C it is unlawful for a person to do

22



an act (other than in private) if the act “is reasonably likely, in all
the circumstances, to offend, insult, humiliate or intimidate” a
person where the act is done “because of the race, colour or
national or ethnic origin of the other person or of some or all of
the people in the group.”

This is an extremely broad prohibition which represents an
extraordinary limitation of freedom of speech. This “hurt
feelings” test is far below the defamation threshold which applies
when a person has been brought into “hatred, ridicule or
contempt”.?> Rather, the key words used in section 18C —
namely, “offend, insult, humiliate” — are imprecise and largely
subjective in nature. Attempts to define them have become “a
circular and question-begging exercise”.? The courts have always
struggled to provide a sufficiently certain standard for decisively
identifying “insulting” speech, with Lord Reid concluding in
Brutus v Cozens that “there can be no [such] definition”.?”

To make it worse, the courts have been instructed to
approach the conduct in question not by community standards
but by the standards of the alleged victim group.?® Testing to the
standard of the “reasonable victim” lowers an already minimal
harm threshold, adding further imprecision and uncertainty to the
provision’s potentially chilling effect on free speech. This goes in
line with the present tendency of Australian governments to
“minimise cultural differences” as a way of “celebrating
diversity”. In my view, the use of ordinary community standards
is a more appropriate test to be applied in this context.

The constitutional validity of section 18C has never been
tested before the High Court of Australia.?? The Parliamentary
Research Service noted that the Government appeared to rely on
the external affairs power under section 51(xxix) of the
Constitution to provide a source of constitutionality for the Racia/
Hatred Bill* Thus it concluded that the provision which
eventually became section 18C was more vulnerable to
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constitutional challenge than any other provision in the new
legislation.

Although section 18D of the Racial Discrimination Act
provides for a range of exceptions to section 18C, with the
overriding qualification that the acts in question must have been
“said or done reasonably and in good faith”, such qualifications
are “ambiguous terms of art a judge could use to decide some
speech on political, social, or cultural topics didn’t actually qualify
for the exemption”.?! Without clear and defined legislative terms
a judge may exercise an excessive level of judicial discretion. Of
course, any person who truly favours free speech ought to be
extremely sceptical of legislation which allows unelected judges to
pass subjective judgments on the value, morality or ethics of any
statement.

The reasons for amending the Racial Discrimination Act are
numerous. Suffice to say the law is based on the assumption that
all forms of discrimination are inherently unjust. The result is a
remarkable expansion of government power, from the protection
of special groups to the protection of specific activities. Citizens
are punished for voicing comments perceived as “offensive” by
any selected group, with such laws tending to create a more
divisive society. They foster an environment of fear and
intimidation on those who simply desire to express their ideas
and opinions freely.

Since anti-discrimination laws connect the expression of
thoughts to no more than thoughts, this is quite analogous to the
commitment of crimes of conscience by the “enemies of the
people” in communist regimes. That being so, perhaps it is
important to underline the importance of debates prior to the
drafting of international human rights covenants on whether there
should be — when it comes to protection for freedom of
expression — an exception for “incitement to hatred” as the
Soviet Union and its bloc of totalitarian nations wished.??
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According to Dr Chris Berg, the drafting history of the

protection of free speech in these international declarations:
. . . does not leave any doubt that the dominant force
behind the attempt to adopt an obligation to resist freedom
of speech under human rights law was the Soviet Union . . . .
When it came to draft the binding International Covenant
on Civil and Political Rights, this was not the ascendant
view. The Soviet Union proposed extending those
restraints to ‘incitement to hatred’ . . . . Suddenly, States
were responsible for the elimination of intolerance and
discrimination.33

Suppression of conservative voices by anti-

discrimination laws

Various kinds of restrictions on the speech of citizens with
conservative views have often been the result of anti-
discrimination laws. Their offence is exercising and protecting
their conscience by refusing to agree with something they
consider to be morally objectionable. Because of such laws,
however, citizens have been penalised for expressing their
political opinions or attempting to share their personal beliefs
with others. For example, they have been unfairly penalised for
expressing conservative moral values, such as supporting the
traditional definition of marriage as between one man and one
woman.

Almost uniformly, these provisions amount to a wrongful
restriction of freedom of speech. For the last twenty years or so
these laws no doubt have contributed to a remarkable muzzling
of conservative moral and political values. Such laws effectively
indoctrinate society in left-leaning moral and political values. The
dirty little secret is that these laws have little to do with stamping
out unreasonable discrimination, or with reducing the number of
murders and bigotry in this country. Far from this, such laws
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were enacted to suppress conservative views as well as to give
undue privileges to select constituencies which are “more valuable
than others in the eyes of the law”.3*

This is why it is possible to sustain an argument that the
existing anti-discrimination laws are morally wrong. These legal
instruments not only violate freedom of speech, but they
objectively constitute a gross violation of the implied
constitutional freedom of political communication. If this
freedom of political communication — which has been fully
acknowledged by the High Court — does not protect public
speech that other people find offensive or objectionable, then it
is not freedom at all!

Failure to repeal section 18C is a failure to uphold

the Constitution

As mentioned above, under section 18C of the Racia/
Discrimination Act it is unlawful for a person to do an act (other
than in private) if the act “is reasonably likely, in all the
circumstances, to offend, insult, humiliate or intimidate” a person
where the act is done “because of the race, colour or national or
ethnic origin of the other person or of some or all of the people
in the group.”

On 30 March 2017, the Australian Senate rejected the
proposed changes to section 18C of the Racial Discrimination
Act. This failure to repeal the provision was another missed
opportunity to restore freedom of speech gradually in Australia.
Of course, reforming section 18C should be seen not as a
sufficient step on its own, but as one step towards re-asserting
the importance of free speech. The recent proposed amendment
that the Senate has rejected was only a minor improvement.

The proponents of change to section 18C merely wanted to
replace the words “offend”, “insult” and “humiliate” with a
higher threshold of “harass”, which provided an incipient re-
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orientation towards the protection of free speech. This is still well
short of the original intent of the Labor Government when it
enacted the legislation in 1992. Remarkably, any attempt to
remedy this has been voted down by Labor itself together with
the Greens and a couple of crossbenchers, including Nick
Xenophon and the Tasmanian Independent, Jacqui Lambie.

One may attempt to find the reasons as to why the Labor
Party stubbornly refused to restore free speech by amending a
provision and returning it to the real issue of incitement of racial
vilification. Ultimately, this failure to amend section 18C weakens
our democracy and limits our ability to realise other human rights
tully. Although the internal processes will now be more efficient,
the Australian Human Rights Commission can still take a
substantial amount of time before finalising any case and the
accused person have the matter resolved.

This is not nearly good enough. A law which disallows a
person from voicing comments deemed “offensive” to another
person creates a chilling effect on free speech. As James
Spigelman, QC, the former Chief Justice of the Supreme Court of
New South Wales, points out, “the chilling effect of the mere
possibility of legal processes will prevent speech that could have
satisfied an exception”.?> In many respects, “the process is the
punishment” particularly in a context where an allegation of
racism inevitably carries with it special opprobrium in the
community whether or not such an allegation is proven.

Attorney-General George Brandis once notoriously stated
that section 18C should be amended because he thinks people
have a fundamental right to bigotry: “People do have a right to
be bigots you know”, he told the Senate.’® No, I did not know
this but I know very well that such a comment is extremely
unwise and it reveals an appalling lack of understanding of the
subject. First of all, Senator Brandis should know that the matter
has absolutely nothing to do with protecting bigots. Instead, the

27



vast majority of supporters of the repeal of section 18C are not
condoning bigotry or promoting any such behaviour. Nor do
they fail to acknowledge the enormous harm that racial
vilification causes both to individual victims and the broader
community; quite to the contrary.

There are many good reasons to recommend the repeal of
section 18C and a complete analysis of the constitutional
invalidity of the provision is found in No Offence Intended: Why 18C
s Wrong, of which I am co-author.’” I strongly recommend that
the Attorney-General read the book, as he may be able to learn
something about the subject. First of all, our Attorney-General
should know that there are serious doubts as to whether section
18C would survive a constitutional challenge in its present form.
In our view, the low threshold set by the inclusion of the words,
“offend, insult, humiliate”, raises real questions as to whether this
section would be supported by the Constitution of Australia.
Why is it so hard for our political elite to protect free speech? Do
they believe in free speech at all?

One thing is for sure: section 18C cannot be supported by
the external affairs power of the Constitution. Under the
conformity requirement, federal legislation must be reasonably
capable of being considered appropriate and adapted to
implementing the relevant treaty provision. We find that section
18C is not reasonably capable of being considered appropriate
and adapted to implementing either the International Covenant on
Civil and Political Rights’® or the International Convention on the
Elimination of All Forms of Racial Discrimination.® On the contrary,
the United Nations Human Rights Committee has explicitly
stated that “freedom of opinion and freedom of expression” are
“indispensable conditions for the realization of the principles of
transparency and accountability that are, in turn, essential for the
promotion and protection of human rights”. That same
committee also stated:
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Freedom of opinion and freedom of expression are
indispensable conditions for the full development of the
person. They are essential for any society. They constitute
the foundation stone for every free and democratic society.
The two freedoms are closely related, with freedom of
expression providing the vehicle for the exchange and
development of opinions.*’

As can be seen, the existing section 18C provision goes
considerably further than the obligations imposed on Australia to
protect against racial vilification and hatred under the
international law. The external affairs power appears to be the
head of power, but legislation must be capable of being reasonably
“appropriate and adapted” to the treaty obligations, which is
definitely not the case.*! There appears to be a real issue as to
whether section 18C in its existing form would be reasonably
considered to be “appropriate and adapted” to Australia’s
international human rights obligations. By contrast, the proposed
amendments rejected by the Senate in March 2017 appeared to
be more directly tailored towards these international obligations
and, therefore, fall more obviously within the scope of the
external affairs power.

If this was not problematic enough, section 18C also
impermissibly infringes the implied freedom of communication
concerning political and governmental matters. Under the
Constitution, Australians must be able to discuss controversial
political and governmental matters freely, including those
involving race, colour, ethnicity or nationality. Such discussion
may at times involve employing language that some may find
offensive. This is so because the High Court has found an
implied freedom of political communication as a means of
invalidating legislation on constitutional grounds.*? In Auwstralian
Capital Television Pty 1td v The Commonwealth¥® Mason, CJ, held that
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freedom of communication (and discussion) in relation to public
and political affairs is an indispensable element in a democratic
society. He argued for the “indivisibility” of freedom of
communication as related to public affairs and political
discussion:

Freedom of communication in relation to public affairs
and political discussion cannot be confined to
communications between elected representatives and
candidates for election on the one hand and the electorate
on the other. The efficacy of representative government
depends also upon free communication on such matters
between all persons, groups and other bodies in the
community. . . . The concept of freedom to communicate
with respect to public affairs and political discussion does
not lend itself to subdivision . . . . The consequence is that
the implied freedom of communication extends to all
matters of public affairs and political discussion . . . .44

As for the wvalidity of section 18C in light of our
constitutionally  prescribed system of representative and
responsible  government, Australians must be free to
communicate about government and political matters fully and
frankly. Such communication is critical to law-making, and to
holding both the executive and the legislature accountable.*> That
freedom of speech is a fundamental aspect of democratic
deliberation forms the basis of the High Court’s implied freedom
of political communication. In the words of the former Chief
Justice, Sir Anthony Mason:

Only by exercising that freedom can the citizen criticise

government decisions and actions, seek to bring about

change, call for action where none has been taken and in
this way influence the elected representatives . . . . Absent
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such a freedom of communication, representative
government would fail to achieve its purpose, namely,
government by the people through their elected
representatives.*o

Under the Constitution, sovereignty ultimately resides in the
Australian people.*” And, since we are a sovereign people, no
government in this country should prevent us fully, frankly and
robustly discussing controversial political matters, and such
discussion may actually involve employing language that some (or
even most) find offensive and even insulting. What is more, in
Attorney-General (SA) v Corporation of the City of Adelaide (2013)
French, CJ, stated:

Freedom of speech is a long-established common law
freedom . . . linked to the proper functioning of
representative democracies and on that basis has informed
the application of public interest considerations to claimed
restraints upon publication of information.*8

Earlier, in Coleman v Power,” the majority decided that a law
cannot, consistently with the implied freedom, prohibit speech of
an insulting nature without significant qualifications. As noted by
McHugh, J, “insults are a legitimate part of the political
discussion protected by the Constitution”.>® Insofar as the
insulting words are used in the course of political discussion, he
concluded: “An unqualified prohibition on their use cannot be
justified as compatible with the implied freedom”.5! Gummow
and Hayne, JJ, concurred. According to them, “[ijnsult and
invective have been employed in political communication at least
since the time of Demosthenes”.>? Kitby, ], also concurred and
added that “Australian politics has regularly included insult and
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emotion, calumny and invective”,> and that the implied freedom
must allow for all of this.

And just how offensive can political communication be?
This was considered by the High Court in Roberts v Bass.>* During
the course of that judgment, which dealt with untrue allegations
made against a member of the South Australian Parliament,
Kirby, J, stated that the implied freedom protects insults, abuse,
and ridicule made in the process of the political communication.
He stated: “Political communication in Australia is often robust,
exaggerated, angry, mixing fact and comment and commonly
appealing to prejudice, fear and self-interest”.>>

The natural implication of decisions such as Roberts v Bass>
and Coleman v Power’? is that laws that prohibit “offence”, “insult”
or “humiliation”, in the context of public affairs or political
discussion, will infringe the implied freedom of political
communication.>®

The fact that our federal politicians can display such a
blatant disregard for constitutional matters should be a cause of
great concern. They should know the Constitution of Australia
and respect it more propetly but, unfortunately, I am not
convinced that our current government is doing enough
effectively to restore freedom of speech in Australia. Above all, it
is important not to lose sight of the need to reform section 18C,
even despite the rejection of proposed changes by the Senate in
March 2017. In my view, repealing section 18C is the only
possible way to respect the democratic nature of the Constitution
and to restore the basic right to free speech in this country more
gradually.

Labor’s move to extend section 18C

If things were not bad enough the Labor Party now
apparently seeks to extend the reach of section 18C to cover
religious grounds. Labot’s shadow Attorney-General, Mark
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Dreyfus, has confirmed that Labor supports such changes to the
Racial Discrimination Act.®® Because the ILeader of the
Opposition, Bill Shorten, stubbornly rejects any changes to
section 18C, there appears to be a strategy not only to consolidate
all anti-discrimination laws, but to extend the controversial
section to religious grounds, among other things.

The proposal comes from Labor member of the House of
Representatives, Anne Aly, and it seeks to expand the scope of
anti-discrimination laws to religion, while simultaneously
imposing significant restrictions on free speech and religious
freedom. The prospect of supporting such amendments emerged
when Dr Aly said there was “scope to reassess” extending
section 18C, arguing that “the racism debate” now “extends to
religion”. She contends that such an extension is necessary
because, in her own opinion, “we have definitely seen an increase
in anti-Islamic rhetoric™.%0

Dr Aly’s proposal has been strongly denounced by federal
MP, Tim Wilson, a former Human Rights Commissioner. He
argues in strong terms that such a proposal is part of a “mad,
ideological drive of the modern Labor Party to use laws to shut
people up”, which could “turn Australia into Saudi Arabia, where
people can be hauled before courts for criticising religion”.0!
Indeed, James Spigelman, QC, once stated that the introduction
of such a law protecting religious people from strong criticism
would have the practical effect of reintroducing the crime of
blasphemy into Australia’s law.%2

Dr Aly’s controversial proposal aims at applying to religion
the same formulations which are applied to race. But religion,
contrary to race, is basically a matter of choice, not an immutable
genetic characteristic. In contrast to racial issues, where one finds
no matters of “true” or “false”, religious beliefs involve claims to
truth and error. As Ivan Hare points out, “religions inevitably
make competing and often incompatible claims about the nature
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of the true god, the origins of the universe, the path to
enlightenment and how to live a good life and so on. These sorts
of claims are not mirrored in racial discourse.”%3

This is why Rex Ahdar, a Professor of Law, is correct to
state that the laws of a democratic society “should be less ready
to protect people from vilification based on the voluntary life
choices of its citizens compared to an unchangeable attribute of
their birth”.%* Indeed, laws that make it illegal to voice a comment
that may be regarded as “offensive” to any religious group
inevitably create an undue form of blasphemy law by stealth.
Such laws unreasonably compromise our freedom of political
communication, a freedom derived from our system of
representative  government and implied in our federal
Constitution. Otherwise, are we really willing to create in this
country the crime of blasphemy that the Organization of the
Islamic Conference (OIC) proposes?

Naturally, radical Muslims living in western democracies
have to find different ways to punish legally those who “offend”
their beliefs. They will find in religious anti-discrimination laws a
suitable mechanism to strike fear in the hearts of the “enemies of
the faith.” Not surprisingly, Dr Aly’s idea has obtained
enthusiastic support from the Federation of Islamic Councils.
The President of this Islamic organisation, Keysar Trad, stated:
“Of course we need religious protection. Section 18C should be
strengthened and broadened . . . so that Australians can go about
their legitimate daily business . . . free from persecution on the
basis of their religious affiliation”.63

Although it is not clear why such religious people should
merit any form of statutory protection, even the slightest criticism
of the most appalling beliefs might result in someone being
dragged into a court and accused of “religious intolerance”.% This
assumption was proven correct when one considers what took
place in Isiamic Council of Victoria v Catch the Fire Ministries” in
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Victoria, an episode which illustrates the full potential for Islamic
extremists to abuse these laws because they are reluctant to
endure any criticism of their beliefs.®

Australians must be entitled to manifest their opinion as to
why they might regard any aspect of any belief as ultimately
mendacious, retrograde and mindless. There is no apparent
reason why speech in respect of religious matters should not
simultaneously be characterized as a constitutionally valid
exercise of free speech according to the implied freedom of
political communication. Religion is rarely a private matter alone
and the very nature of religious speech is often intertwined with
“political opinions, petrspectives, philosophies and practices”.®
Hence, as Nicholas Aroney, a Professor of Law at the University
of Queensland points out, law which prohibits religious
vilification may very well infringe the implied right to freedom of
political communication.”

Final considerations

Any speech, in order to be propetly restricted by law, needs
to cause actual harm to another person directly, such as inciting
violence or riots on the streets, for example. If propetly
construed, anti-discrimination laws might be constitutionally valid
in limited circumstances; otherwise, these laws are constitutionally
invalid due to inconsistency with the implied freedom of political
communication. These laws must be tested according to
principles that leave sufficient room for the expression of values
and beliefs that are politically relevant. This means that any
legislative prohibition on freedom of speech must always be
interpreted narrowly, and the exceptions are to be construed
widely so as to leave enough room for a free communication of
political ideas.

At the same time, to the extent that any law is not or
cannot be interpreted in this particular way, there is a good
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reason to believe that such law must be held constitutionally
invalid. The court must have the courage to do so. After all, the
High Court of Australia has constantly relied on the implied
freedom of political communication to declare that a
fundamental right to speak freely on public affairs and political
issues is a foundation of our democracy. Assuming that this
implies that political speech can only be suppressed if it is likely
to cause immediate violence, any suppression of other forms of
political speech amounts to a violation of the freedom of political
communication derived from our system of representative
government and implied in the Australian Constitution.
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