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Introduction 
 
 

Eddy Gisonda 
 
 

 The Samuel Griffith Society held its 29th Conference on 
the weekend of 25 to 27 August 2017, in the city of Perth, 
Western Australia. The Conference was the best-attended 
conference in the history of the Society, improving upon the 
record set only a year earlier. 
 During the Conference, papers were presented by a Justice 
of the High Court of Australia, the Chief Justice of Western 
Australia, a former Prime Minister, a former Treasurer of 
Western Australia, a Justice of Appeal of the Supreme Court of 
Western Australia, Senators from New South Wales and 
Victoria, as well as legal practitioners, academics and journalists. 
 Federalism was the major theme of the conference. An 
essential characteristic of the Commonwealth Constitution is 
that the Australian nation is a federal union under the Crown. At 
the time of federation, the colonies had rights, powers and 
privileges, some of which were diminished or surrendered so as 
to achieve the great end of national unity. The first members of 
the High Court of Australia, led by Sir Samuel Griffith, were 
required to interpret the new Constitution as issues in the 
fledgling nation emerged. They did so in a way that fairly might 
be said to have reflected the prevailing assumptions, 
understandings and intentions of the founding generation, as 
represented by a majority of participants during the Convention 
debates. The result, among other things, was the doctrine of the 
immunity of instrumentalities and the reserved powers doctrine. 
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 Since the 1920s, however, and despite a small number of 
Justices of the High Court of Australia attempting to ebb the 
flows (and some politicians), various constitutional 
developments have significantly expanded the powers of the 
Commonwealth and diminished the powers of the States. That 
this development is (on one argument) inimical to an original 
understanding of the Constitution, ought, if nothing else, warrant 
pause for serious analysis and reflection before a decision is 
made as to whether the power of the Commonwealth is to be 
further expanded or should, instead, be confined to areas that 
really do require action by the central government and cannot be 
done equally well by the individual States themselves. 
 It is for this reason that the founders of the Society, who 
were well aware of these matters, might be said to have included 
as one of the purposes of the Society, the encouragement and 
promotion of the widest possible debate on constitutional issues, 
as well as the health of our political and legal institutions more 
generally, with careful emphasis given to defending the federalist 
virtues of the Constitution. The proceedings of the 29th 
Conference were designed to contribute to the already 
substantial corpus of the Society on this topic. 
 The Conference marked the 25th anniversary of the 
founding of the Society and it is as well to mention two speakers 
who participated. The first was the Honourable Nicholas 
Hasluck, QC, AM, a former Justice of the Supreme Court of 
Western Australia, as well as an accomplished novelist and poet. 
He is also the son of the Right Honourable Sir Paul Hasluck, 
KG, GCMG, GCVO, the 17th Governor-General of Australia. 
Mr Hasluck still has in his possession a copy of the volume 
recording the proceedings of the Society’s inaugural Conference 
held at Hilton-on-the-Park in Melbourne, 24 to 26 July 1992, 
which was inscribed for Sir Paul by John Stone on 25 November 
1992. The inscribed gift could not be presented in person 
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because Sir Paul was in hospital. Hence, on Sir Paul’s behalf, his 
son delivered the address that he had prepared to launch the 
inaugural volume at a dinner convened by the Society at the 
Langley Novotel Hotel in Perth on 25 November 1992. This 
turned out to be Sir Paul’s last address; he died a few weeks later 
on 9 January 1993. The address was published in the March 1993 
issue of Quadrant under the title, “Reflections on Australia’s 
Constitution,” and later in Volume 3 of Upholding the Australian 
Constitution. 
 In these circumstances, I invited Mr Hasluck to deliver a 
special address marking the 25th anniversary of the Society. His 
erudite address was a masterful display of scholarship and 
language. A more fitting tribute to the achievements of the 
Society would not have been possible. 
 The second was John Stone. No anniversary of the Society 
could have been celebrated without hearing him speak. The 
contribution of Mr Stone to the Society, as well as his wife, 
Nancy, can only be understated. Indeed, that proposition itself 
involves understatement. As the Honourable Dyson Heydon, 
AC, said of the Stones the last time the Society was in Perth: 
“They have made collectively one of the greatest contributions 
to Australian public life in their time – or any time.” 
 The success of the 2017 Conference was due to the work 
of many generous and dedicated people. They included the 
speakers, many of whom travelled the full distance of our vast 
land to speak, the chairs of the various sessions, the Honourable 
Ian Callinan, AC, and the other members of the Board of the 
Society, as well as John Roskam, Ron Manners, Jeff Phillips, SC, 
Daniel White, and Sharni Cutajar. 
 In attendance at the Conference were a number of 
Mannkal Foundation Scholars: Delaney Bruce, Aditi Chaturvedi, 
Julian Coleman, Coraline De Zilwa, Michaela Gartz, Julian 
Hasleby, Mitchell Hasleby, James Locke, Christopher 
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MacCarthy, Kombo Mashumba, Benjamin McDonald, John 
McMahon, Elizabeth Powley, Sophia Redgment, Jethro 
Schoeman, Joshua Slattery, Ian Tan, Nick Todd, Herman Toh, 
Emma Watson, Laura Watson, Kyle Williams. There also were a 
number of Sir Charles Court Scholars in attendace: Sarah 
Cavanough, Michael Heydon, Rachel Hollick, Jacob Kerspien, 
Prashan Kukanesan, Rebecca Lawrence, Ben Martin, Liam 
Staltari, Jessica Wright. As well, the two Sir Samuel Griffith 
Society Scholars were Bianca Cobby and Daniel Earl. 
 The Sir Samuel Griffith essay competition in 2017 was 
won by Edward Fowler, an economics student from Canberra. 
The question for entrants was: “Would Australia benefit from a 
‘US style’ confirmation process for appointments to the High 
Court of Australia?” The quality of the essays was very high. 
 Once again, Stuart Wood, QC, the secretary of the Society, 
and his executive assistant, Shannon Lyon, worked tirelessly on 
behalf of the Society all year. Mr Wood is always thanking 
others, but that should not allow us to lose sight of the fact that 
he does so much for the Society, simply because he wants others 
to learn more about the Constitution, contribute to public 
debate, and make valuable friendships along the way. Ms Lyon 
works at least a day a week on the Society and, in the lead up to 
the Conference, more like full time, working as late as midnight 
in the final days. She is responsible for the highly efficient 
organisation of the Society. She engages with everyone in a warm 
and concerned way, ensuring that they are getting everything out 
of the Society that they want. The Society’s members owe Mr 
Wood and Ms Lyon an enormous deal. 
 
 
The papers in this volume of Upholding the Australian Constitution 
have been assembled, edited and prepared for publication by J. 
R. Nethercote. 
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The Zeitgeist and the 
Constitution 

 
The 2017 Sir Harry Gibbs Memorial Oration 

 
 

The Honourable P. A. Keane 
 
 
 Sir Harry Gibbs was one of the first, and remains the most 
distinguished, of the graduates of the Law School at the 
University of Queensland. He was the most brilliant barrister of 
his time at the Queensland Bar. And he was a very great 
Australian judge. 
 For junior barristers appearing before the High Court over 
which he presided there were some striking aspects to the 
experience. The first was the remarkable courtesy with which he 
conducted proceedings, remarkable because it was in such stark 
contrast to the experience of counsel when his immediate 
predecessor as Chief Justice, Sir Garfield Barwick, presided. The 
rancorous mood that then prevailed meant that barristers often 
could not give of their best, and it was unsettling for other 
members of the Court. Not for nothing was Sir Harry described, 
on the occasion of his appointment as Chief Justice of Australia, 
in the headline in the Sydney Morning Herald as “Sir Harry the 
Healer”.1 
 His unfailing courtesy inspired great respect and, indeed, 
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affection. In this he was, as David Jackson, QC, has observed, “a 
very Queensland man; [and] also a great Australian”.2 
 The second striking thing about appearing before Sir Harry 
was that he was a master of the professional skills which 
Sir Owen Dixon described as the “high technique of the 
common law”. He knew and loved the law and the idea of the 
law as a coherent intellectual system. He put one in mind of the 
description of the soldiers of the Roundhead army in the English 
Civil War who were said to have known what they were fighting 
for, and to have loved what they knew. He was a legalist in the 
school of Sir Owen Dixon although he was distinctly more of a 
federalist in his outlook than Dixon. Integral to his legalist 
philosophy was a modest appreciation of the proper scope of 
judicial power in its relationship with the political branches of 
government. 
 When Sir Harry was sworn in as Chief Justice of Australia 
on 12 February 1981, he said of the courts that: 
 
 if they are trusted [by society], it is because they are seen to 

apply the law. Individuals and governments are not 
prepared to entrust their destinies to the whim of a few 
persons who will determine their controversies in 
accordance with their individual beliefs and principles . . . . 
[I]t would eventually be destructive of the authority of the 
courts if they were to put social or political theories of 
their own in place of legal principle.3 

 
 Earlier this year [2017], in an article on judicial biography 
in Australia4, Dr Tanya Josev of the Melbourne Law School 
noted the speculation that the paucity of biographies of legal 
figures in Australia may be due in part to an unwillingness to 
personalise legal issues by giving them a biographical context 
which is distinctly inconsistent with “the abstract neutrality 
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inherent in . . . legalism”.5 There is certainly some truth in this: 
Sir Harry would have been very content that his work on the 
Bench was not apt to generate interest in his private life or his 
personal views about politics or about anything else for that 
matter. In this respect, he contrasts sharply with, for example, his 
English contemporary, Lord Denning, who pursued the limelight 
with an enthusiasm matched only by his self-regard. 
 Today, I want to reflect upon the tenacity of Sir Harry’s 
modest conception of the role of the judiciary as a branch of 
government. Some might regard this tenacity as no more than 
stubborn resistance to ideas whose time has come. But I propose 
to refer to a number of recent decisions which illustrate the 
persistence, if not perhaps the unalloyed success, in Australia of 
Sir Harry’s modest view of judicial power. In these cases, 
arguments were presented by one or more of the parties that 
indicated an impatience on the part of litigants and their lawyers 
with the judicial self-restraint involved in some core aspects of 
the legalism of Dixon and Gibbs. This impatience with that view 
of the role of the judiciary has been manifest in attempts to wish 
out of existence the historical limits upon the role of the 
judiciary as an institution. By and large, those attempts were 
resisted by the judiciary. 
 These cases afford examples of litigants and their lawyers 
who instinctively frame issues of public law as a contest for the 
vindication of individual rights without regard for the historical 
development of our institutions of government and of their 
responsibilities inter se.6 The zeitgeist7 is so thoroughly 
entranced by the notion that the operation of our legal system is 
to be understood in terms of the enforcement of individual 
rights that fundamental propositions about our institutions of 
government – and their separate roles as part of the apparatus of 
creating and enforcing the law – can be lost from view, even by 
those whose business it is to advise or comment on those issues. 
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 The fascination of the zeitgeist with rights analysis as the 
universal solvent of legal problems tends to exalt judicial power 
as the source of rights over the political branches of government 
in a way which is apt to distort the role of the judiciary in the 
Anglophone tradition and, indeed, in our Constitution. So, for 
example (and it is a very important example), as Brennan, J, 
explained in Attorney-General (NSW) v Quin by reference to the 
institutional responsibility peculiar to the judicial branch of 
government to declare what the law is: “The scope of judicial 
review must be defined not in terms of the protection of 
individual interests but in terms of the extent of power and the 
legality of its exercise.”8 
 Lawyers, especially black letter lawyers, should never 
discount the zeitgeist. When, in 1937, the Supreme Court of the 
United States by a 5-4 majority upheld the Wagner Act 9, and 
signalled the end of that Court’s hidebound opposition to the 
New Deal, Charles E. Wyzanski, one of Learned Hand’s former 
law clerks, was a member of FDR’s legal team. Learned Hand 
wrote Wyzanski a congratulatory letter praising his contribution 
to the government’s success in the case. Wyzanski modestly, but 
accurately, replied to the judge: “[I]t was not really Mr Wyzanski 
who won the Wagner cases, but Mr Zeitgeist.”10 
 And in the eight decades since that time, the US Supreme 
Court has, in response to the zeitgeist, developed a jurisprudence 
festooned with individual rights. And, in turn, the zeitgeist has 
fed upon this jurisprudence. 
 In the view of Gibbs, as of Dixon, Australian 
constitutional law does not proceed from a basal assumption that 
individual citizens enjoy rights against the state, much less that 
such rights may not be diminished by an elected legislature. The 
closest that any English-speaking people came to adopting that 
view of the relationship between the state and the citizen was, of 
course, in the United States Constitution. And, while the lawyers 
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who framed our Constitution closely followed the American 
model in many important respects, they did not follow the 
American model in this respect. That was, as Sir Harry Gibbs 
recognised, a matter of deliberate choice.11 
 For those who like their constitutions to articulate an 
inspirational vision of national unity or to shower rights upon 
the citizenry, our Constitution is bound to disappoint. It began 
life as a section of an Act of the Imperial Parliament at 
Westminster, the Commonwealth of Australia Constitution Act 1900 
(Imp). 
 In this Imperial Act, the Australian people do not get a 
mention. The Act recites that: 
 the people of New South Wales, Victoria, South Australia, 

Queensland, and Tasmania, humbly relying on the blessing 
of Almighty God, have agreed to unite in one indissoluble 
Federal Commonwealth under the Crown of the United 
Kingdom of Great Britain and Ireland, and under the 
Constitution hereby established. 

 
 And section 5 of the Imperial Act makes the Constitution 
binding on the “people of every State and of every part of the 
Commonwealth”. It should be noted that this people rate only a 
lower-case “p” in contrast to the “People” with the capital “P” 
in the Constitution of the United States. In contrast to the 
United States Constitution, our Constitution does not postulate 
the anterior existence of “the People” who have resolved among 
themselves to secure their natural rights under it. One might 
suggest that, in this, it was no more than an accurate and sensible 
acknowledgment of the historical fact that an Australian people 
did not exist at the time of Federation. It might also have 
reflected a reluctance to assert an Australian national identity 
separate from the “British” identity of all of the other subjects of 
Queen Victoria within the British Empire. 
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 As to the absence of a bill of rights, Sir Owen Dixon said 
of our framers’ decision not “to place fetters upon legislative 
action”: “The history of their country had not taught them the 
need of provisions directed to control of the legislature itself.”12 
More positively perhaps, Professor Harrison Moore wrote, in 
1901, of our Constitution: “The great underlying principle is, that 
the rights of individuals are sufficiently secured by ensuring, as 
far as possible, to each a share, and an equal share, in political 
power.”13 
 

Individual rights and the institutions of 
government 
 Can I illustrate in a general way what I mean about the 
zeitgeist, and its pervasive fascination with rights, with a simple 
example from the United States. The Atlanta Journal Constitution 
of 1 December 2016 reported an ongoing controversy in the 
State of Georgia in the USA as to the circumstances in which 
sitting courts may be closed to the public. The report quoted an 
attorney for the Southern Center for Human Rights, who 
expressed dismay that what she described as “the constitutional 
right to observe our courts” was an “unsettled question”. 
 If one approaches the question whether proceedings in 
court may be closed in terms of a supposed individual “right to 
observe”, one should not be surprised that the assertion of this 
right might be thrown into question because it is apt, in the 
nature of things, to conflict with the asserted rights of one or 
more of the parties to, for example, a right to privacy. 
 If, however, the problem is viewed in the light of the 
history of the development of our legal institutions, the issue can 
be seen to be essentially concerned with the proper discharge of 
the judicial function rather than the vindication of the rights of 
individuals, whether they be parties to the litigation or interested 
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observers. The issue is readily, and satisfactorily, I think, resolved 
by recognising that it is of the essence of the performance of the 
judicial function that it take place in, and be justified in, public.14 
 Exceptions to that requirement as to the due performance 
of judicial power can be supported only by considerations which 
themselves bear upon the integrity and efficacy of the exercise of 
judicial power.15 In this way, our law avoids the problem of the 
competition between rights as a battle between 
incommensurables; the right to individual privacy versus the 
right to know. For example, in prosecutions for blackmail, the 
name of the complainant may be suppressed, but only so that the 
purposes of the proceeding will not be defeated.16 In Australian 
Broadcasting Commission v Parish,17 Deane, J, in a passage cited with 
approval by a majority of the High Court in Gypsy Jokers Inc v 
Commissioner of Police,18 explained the exception as an aspect of the 
institutional imperative: 
 In some cases, where publicity would destroy the subject 

matter of the litigation, the avoidance of prejudice to the 
administration of justice may make it imperative that the 
ordinary prima facie rule of open justice in the courtroom 
gives way to the overriding need for confidentiality. 

 

Alqudsi 
 Section 80 of our Constitution provides relevantly that 
“the trial on indictment of any offence against any law of the 
Commonwealth shall be by jury.” 
 Trial by jury, under Article III, Section 2 of the 
Constitution of the United States, has been considered by their 
courts to be a matter of individual right, so that an accused 
person may waive his or her right to trial by jury.19 Last year 
[2016], in Alqudsi v The Queen,20 both the accused, and the 
Commonwealth Government (which intervened in the case), 
argued that offences under the Crimes (Foreign Incursions and 
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Recruitment) Act 1978 (Cth) charged on an indictment presented 
in the Supreme Court of New South Wales should be tried by a 
judge sitting alone pursuant to section 132 of the Criminal 
Procedure Act 1986 (NSW). It was urged that the accused was 
entitled to waive the entitlement to trial by jury conferred by 
section 80 of the Commonwealth Constitution in respect of 
indictable offences under Commonwealth law. That was said to 
be because section 80 conferred a personal right on the accused, 
and that right might be waived by him or her. In order to accept 
that argument, it would have been necessary to overrule the 
decision of the High Court in Brown v The Queen 21 which had 
stood as an authority for three decades. 
 By a majority of six to one, the Court in Alqudsi declined 
to overrule Brown and, in so doing, rejected the notion that the 
case was to be resolved by the rights analysis propounded by the 
accused person and the Commonwealth. In a joint judgment, 
Kiefel and Bell, JJ, and me accepted the proposition supported 
by the majority in Brown 22 that section 80 is “integral to the 
structure of government and to the distribution of judicial power 
and not as a right or privilege personal to the accused.”23 
 Viewed as an essential element of the apparatus of judicial 
power established by Chapter III of the Constitution for the 
determination of charges of serious crimes, section 80 assures 
the “benefit to the community of having the determination of 
guilt in serious cases made by a representative body of ordinary 
and anonymous citizens.”24 To “emphasise trial by jury as a 
protection of the liberty of the individual is apt to overlook the 
importance of the institution of the jury to the administration of 
criminal justice more generally.”25 
 The joint judgment also referred26 to the history of trial by 
jury discussed in the unanimous judgment of the Court in Cheatle 
v The Queen.27 There it was noted that, by the time of Federation, 
the common law institution of trial by jury had been adopted in 



xvii 

all the Australian colonies as the mode of trial in cases of serious 
criminal offences, and so the reference in section 80 to “trial by 
jury” was inevitably to that institution of the common law. And, 
as Sir Samuel Griffith had said in R v Snow, the requirement in 
section 80 that the trial on indictment of any offence against any 
law of the Commonwealth shall be by jury represents a 
“fundamental law of the Commonwealth”, which “ought prima 
facie to be construed as an adoption of the institution of ‘trial by 
jury’ with all that was connoted by that phrase in constitutional 
law and in the common law of England.”28 
 It may also be worth noting here that, while the stance 
taken by the accused is understandable in terms of a calculation 
that his prospects of acquittal would be better if he were to be 
tried by a judge sitting alone, the Commonwealth justified its 
stance on the basis that the complexity of much modern 
legislation meant that some cases are ill-suited to trial by jury. 
That suggestion was met with the response that, if a case cannot 
be made comprehensible to a jury, then it is unlikely to be 
“comprehensible to the accused and to the public, who must 
ultimately support the criminal process.”29 That response might 
be thought to have the virtue of common sense. 
 

McCloy 
 A further recent example of an overly enthusiastic 
individual rights analysis is afforded by McCloy v State of New South 
Wales.30 In that case, it was argued on behalf of McCloy that the 
implied freedom of political speech established in Lange v 
Australian Broadcasting Corporation created a right in an individual 
to make political donations in disregard of legislative attempts to 
limit such expenditure. The argument for Mr McCloy was that, 
under the implied freedom, he was entitled to spend as much as 
he liked in order to acquire and exercise as much political 
influence as he could garner. 
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 The High Court rejected that argument on the same basis 
that it had consistently rejected attempts to invoke the implied 
freedom recognised in Lange v Australian Broadcasting Corporation 
as an individual right32 to communicate about political matters 
free from all legal constraint. 
 Sections 7 and 24 of the Constitution, along with 
section 128, are the foundation for this principle of judge-made 
law which has been invoked to strike down laws made by the 
parliaments of the States and the Commonwealth. Section 24 
provides that the House of Representatives shall be composed of 
“members directly chosen by the people of the 
Commonwealth”. Section 7 provides that the Senate shall be 
composed of senators for each State, “directly chosen by the 
people of the State”. In our Constitution, as has already been 
noted, the people rate only a small “p”. Section 128, which 
provides for the amendment of the Constitution by referendum, 
does not even refer to the people; rather, it refers to “the electors 
qualified to vote for the election of members of the House of 
Representatives”. 
 From the sparse textual basis of sections 7, 24 and 128 of 
the Constitution has grown, not without controversy, a body of 
case law which protects against legislative, executive or judicial 
action by a State or the Commonwealth, that curtails “freedom 
of communication between the people concerning political or 
government matters which enables the people to exercise a free 
and informed choice as electors”.33 The protection thus afforded 
has been characterised as necessary to ensure that political 
sovereignty in this country is exercised by the people of the 
Commonwealth.34 
 How the people of the Commonwealth and States should 
go about making their choice of Members of the House of 
Representatives and the Senate was left to the Parliament to 
determine; but the seemingly modest provisions of sections 7 
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and 24 have been held by our judges to establish that the people 
of the Commonwealth are the sovereign power within the 
Commonwealth because of their enfranchisement by the 
Constitution. 
 As the ties of Empire became entirely tenuous after the 
passage of the Australia Acts in 1986, an expansive reading of 
sections 7, 24 and 128 of the Constitution met the felt need to 
relocate Australian sovereignty. As Mason, CJ, observed six years 
later in Australian Capital Television Pty Ltd v The Commonwealth,35 
the Australia Acts “marked the end of the legal sovereignty of 
the Imperial Parliament and recognised that ultimate sovereignty 
resided in the Australian people.” 
 The point for present purposes is that the implied freedom 
of political communication is rooted in the institutional 
framework of our government. It protects the “[e]quality of 
opportunity to participate in the exercise of political sovereignty 
[which] is an aspect of the representative democracy guaranteed 
by our Constitution.”36 
 The freedom of political communication protected by 
Lange is not a personal right of the kind guaranteed by the 
First Amendment to the United States Constitution; rather, it is a 
consequence of a perceived limitation on the role of government 
vis-à-vis the people of the Commonwealth. The implied freedom 
is about the institutions of government. It operates to restrict the 
power of the legislative, executive and judicial branches of 
government to curtail or skew communication about 
governmental or political matters amongst the people of the 
Commonwealth.37 
 Because the implied freedom is the other side of the coin 
of a limitation upon the power of government through 
whichever branch it may be exercised, it is essentially negative in 
its operation. In Levy v Victoria, McHugh, J, said: 
 Unlike the Constitution of the United States, our 
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Constitution does not create rights of communication. It 
gives immunity from the operation of laws that inhibit a 
right or privilege to communicate on political and 
government matters.38 

 
 Similarly, in McClure v Australian Electoral Commission,39 
Hayne, J, said: “The freedom is a freedom from governmental 
action; it is not a right to require others to provide a means of 
communication.”40 On this view of the juridical nature of the 
implied freedom, it would not be curtailed by my neighbour’s 
refusal to permit me to enter upon his or her land in order to 
make a political speech from his or her veranda. That is because 
the implied freedom confers on me no right to be on my 
neighbour’s land without his or her consent. The point is that the 
operation of the implied freedom does not give rise to a contest 
of individual rights. 
 

Positive rights and judicial power 
 By the late 18th century the English judges had 
demonstrated their firm resolve in the defence of the common 
law rights to liberty and property.41 That a judiciary drawn from 
the aristocracy and the gentry should have been zealous to 
defend such common law rights against the executive 
government is hardly surprising: they were usually enforcing 
rules which they themselves had made concerning rights which 
they themselves enjoyed. 
 It is one thing to look to courts to stand between 
individuals and the executive government to ensure that 
individual liberties are protected from the arbitrary exercise of 
state power. The enforcement by the courts of a human right of 
a negative kind, that is the right to be left alone by governments, 
costs the community nothing in upholding those rights – at least 
directly. It is another thing to see the courts as guarantors of 
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positive rights, for example, to an education, to health care, to 
support for those affected by disability, adversity and old age. To 
vindicate these positive rights as a matter of justice, money must 
be raised by taxation and then allocated between competing 
priorities. In our legal tradition, these responsibilities became 
exclusively the province of the legislature. This was not 
inevitably the case. Wars were fought about it. 
 Our present constitutional arrangements are the outcome 
of a thousand years of political, economic and social conflict 
from shortly after the Norman Conquest, manifest in the wars 
between Simon de Montfort and Henry III and Edward I, the 
political struggles to finance the Hundred Years War, and the 
Revolution in England which convulsed the British Isles for 
most of the 17th century. The success of the Revolution 
settlement over the succeeding three hundred years has meant 
that, for us, government evolved from the armed and violent 
kleptocracy of William the Conqueror and his descendants to 
liberal democracy and the rise of the welfare state. 
 The central element in the constitutional settlement 
following the Revolution of the 17th century was that the raising 
and expenditure of public moneys became the exclusive province 
of the legislature which represented the political nation. Neither 
the executive nor, for that matter, the judicial branch of 
government may insist on the extraction of money from the 
citizenry or the expenditure of public money, however 
worthwhile the objects of that expenditure may be, without 
legislative authority for that exaction and appropriation. 
 The most famous statement of the relationship between 
the three branches of government which developed at 
Westminster in the six hundred years to the end of the 
18th century is contained in Federalist No 78, written by 
Alexander Hamilton. In that essay, Hamilton wrote: 
 The executive not only dispenses the honors, but holds the 
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sword of the community. The legislature not only 
commands the purse, but prescribes the rules by which the 
duties and rights of every citizen are to be regulated. The 
judiciary, on the contrary, has no influence over either the 
sword or the purse; no direction either of the strength or 
of the wealth of the society; and can take no active 
resolution whatever. It may truly be said to have neither 
FORCE nor WILL, but merely judgment; and must 
ultimately depend upon the aid of the executive arm even 
for the efficacy of its judgments. 

 
 It may be noted that Hamilton’s statement is not 
theoretical or prescriptive: he is not saying what ought to be the 
proper role of each department of government in an ideal world. 
His statement is an elegant summary of historical experience of 
English-speaking people of the Revolution settlement of the 
17th century. 
 It is the legacy of this historical experience of the broadly 
characteristic activities of the three branches of government that 
was enshrined in our Constitution. It seems that this legacy does 
not now strongly resonate within the zeitgeist. Sir Harry Gibbs 
would, no doubt, have thought that it would be to indulge in 
platitudes to insist that parliamentary supremacy over the power 
of the purse is constitutional bedrock. But what Sir Harry 
regarded as the settled understanding of the relationship between 
the branches of our government has been called into question in 
arguments advanced in cases before the High Court. 
 

Dietrich v The Queen 
 One of the first of these was Dietrich v The Queen.42 In that 
case, the argument put for Mr Dietrich was that “an accused 
person charged with a serious crime punishable by 
imprisonment, who cannot afford counsel, has a right to be 
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provided with counsel at public expense”.43 The High Court held 
that no such right existed. 
 The position here is, of course, to be contrasted with that 
in the United States where the Sixth Amendment to the US 
Constitution provides: “In all criminal prosecutions, the accused 
shall enjoy the right . . . to have the Assistance of Counsel for his 
defence.” And so, in Johnson v Zerbst,44 the US Supreme Court 
held that in all federal cases, a court must appoint counsel to 
represent defendants who are unable to afford their own. The 
Court said: 
 Since the Sixth Amendment constitutionally entitles one 

charged with crime to the assistance of counsel, 
compliance with this constitutional mandate is an essential 
jurisdictional prerequisite to a federal court’s authority to 
deprive an accused of his life or liberty.45 

 
 If one thing is clear in this field of discourse, it is that 
neither our federal Constitution nor any of our State 
constitutions contains a provision even remotely resembling the 
Sixth Amendment. One might have thought that this is a fairly 
clear indication that they cannot be made to operate as if they 
did. 
 In Dietrich, the majority of the judges held that the power 
of the courts to ensure a fair trial of a criminal charge extended 
to granting a stay or adjournment of the trial where 
representation of the accused is essential to a fair trial, as it is in 
most cases where an accused is charged with a serious offence. 
That view was based on the proposition that the judicial power 
should not permit itself to be deployed unjustly. 
 The argument that the individual enjoys a right to be 
provided with Counsel at state expense could never stand with 
the settled view of the constitutional role of the judiciary. As 
Brennan, J, explained: 
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 The courts can point out that the administration of justice 

is an inalienable function of the State and that the very 
security of the State depends on the fair and efficient 
administration of justice, but the courts cannot compel the 
legislature and the executive government to provide legal 
representation. Nor can this Court declare the existence of 
a common law entitlement to legal aid when the 
satisfaction of that entitlement depends on the actions of 
the political branches of government. In my opinion, to 
declare such an entitlement without power to compel its 
satisfaction amounts to an unwarranted intrusion into 
legislative and executive functions.46 

 

Pape v Commissioner of Taxation 
 In Pape v Commissioner of Taxation, the plaintiff was entitled 
to receive a payment of $250 under the Tax Bonus for Working 
Australians Act (No 2) 2009 (Cth).47 The plaintiff challenged the 
validity of payments made under that Act. The High Court, by 
majority, held that the Tax Bonus Act was valid. 
 Section 81 of the Constitution directs that all revenues or 
moneys received by the Executive Government be paid into the 
Consolidated Revenue Fund. Such moneys are only to be 
appropriated from that Fund for “the purposes of the 
Commonwealth”. By virtue of section 83 no money can be 
drawn from the Fund absent such an appropriation by law, that 
is to say, by statute. In Pape, the Court rejected the 
Commonwealth’s contention that section 81 of the Constitution 
was itself a source of power which, when read with the incidental 
power in section 51(xxxix), supported the enactment of the Tax 
Bonus Act. The Court held unanimously that sections 81 and 83 
of the Constitution are not to be understood as the source of a 
general power to spend moneys lawfully appropriated by 
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Parliament.48 
 Rather, in the view of the majority, the source of power 
was section 61 of the Constitution, read with section 51(xxxix), 
conditioned, as well, upon compliance with sections 81 and 83.49 
Of interest for present purposes is the circumstance that the 
reasons given by the members of the Court for rejecting the 
broad view of the operation of sections 81 and 83 of the 
Constitution were shaped by deference to the historic settlement 
in favour of Parliament’s control over public moneys. 
 Given the history of parliamentary control of the exercise 
of executive power to spend public moneys, it is hardly 
surprising that the safeguards in sections 81 and 83 of the 
Constitution have been held to be an express statement of that 
control rather than substantive sources of power to pursue 
purposes other than those expressly conferred on the Parliament 
of the Commonwealth by section 51 of the Constitution.50 
Hayne and Kiefel, JJ, said: 
 Section 81 does not provide for spending; it regulates the 

relationship between the Executive and the Parliament. 
Section 81 provides for control by the Parliament over the 
purposes to which the Consolidated Revenue Fund may be 
applied and s 83 regulates withdrawal of money from the 
Treasury of the Commonwealth. The power to spend lies 
elsewhere.51 

 

Williams v The Commonwealth 
 In Williams v The Commonwealth,52 the plaintiff challenged 
the validity of an agreement, and the lawfulness of payments by 
the Commonwealth pursuant to that agreement, between the 
Commonwealth and Scripture Union Queensland for the 
provision of chaplaincy services to schools. The Commonwealth 
made a broad submission that its capacity to contract and to 
spend was unlimited. In the alternative, the Commonwealth 
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submitted that the executive power of the Commonwealth 
supported the making of payments in relation to those activities 
in respect of which Parliament was empowered to make a law. 
 The High Court held, by a majority of six to one, that the 
agreement was beyond the executive power of the 
Commonwealth described in section 61 and that the payments 
were not supported by section 61. French, CJ,53 Gummow and 
Bell, JJ,54 and Crennan, J,55 rejected both the “broad” and 
“narrow” bases for the validity of the payments advanced by the 
Commonwealth. In separate judgments, Hayne, J,56 and 
Kiefel, J,57 rejected the Commonwealth’s broad submission, but 
did not decide whether the Executive’s expenditure of money 
under contracts needed to be authorised by statute, because their 
Honours held that none of the heads of power in section 51 of 
the Constitution would have supported a hypothetical piece of 
legislation enacted to support the validity of the payments. 
Heydon, J, dissented, accepting that the executive power 
included what could be authorised by valid legislation.58 
 The majority held that no provision of the Constitution 
empowered the Commonwealth to make laws for the funding of 
the Scripture Union Queensland as part of the National School 
Chaplaincy Program.59 
 In Williams v The Commonwealth [No 2], the High Court was 
unanimous in affirming: 
 [F]irst, that the appropriation of moneys in accordance 

with the requirements of ss 81 and 83 of the Constitution 
does not itself confer a substantive spending power and, 
second, that the power to spend appropriated moneys 
must be found elsewhere in the Constitution or in statutes 
made under it.60 

 
 One might have thought it hardly surprising that this 
should be so. To see the power of the executive government of 
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the Commonwealth to enter into contracts as a free-standing 
power to create the occasion for the expenditure of public 
money is to make the great leap forward to the 16th century. But 
some learned commentators were surprised. 
 Appleby and Webster noted that the decision has been 
criticised “because it overturned an assumption on which the 
federal government had relied for almost a century, and that the 
newly required procedure will be difficult for the government to 
work with in future.”61 Professor Geoffrey Lindell observed: 
 
 From a democratic point of view, the case has the 

undoubted and powerful attraction of ensuring that the 
Parliament, and not the Executive, should decide what the 
government does, especially in the way of new activities 
and policies not previously approved by Parliament.  

 
 But I believe this may have come at a high practical cost in 

terms of governmental efficiency and the hardships 
created for those who contract with governments. This is 
because it raises many questions about the uncertain 
boundary which will separate whether contracts entered 
into by the Commonwealth will or will not need additional 
legislative approval. One does not have to be more than a 
casual observer of political affairs to know . . . how 
difficult it is to obtain parliamentary approval for 
government policies even without minority governments. 
Democratic considerations need to be counterbalanced by 
the additional need for governments not to be hamstrung 
and prevented from acting decisively and promptly in the 
face of pressing popular demands.62 

 
 With great respect, there is something of the spirit of 
Charles I in the notion that the executive government may say to 
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the taxpayers of the Commonwealth that its need to spend our 
money upon projects which seem good to it is, in its judgment, 
so urgent and overwhelming that it cannot stay to seek authority 
to spend it from our elected representatives or to justify the 
occasion for the expenditure as within the authority conferred by 
them. 
 We should be wary of any suggestion that the claims upon 
the public funds of the Commonwealth are so urgent that it is no 
longer realistic to insist upon parliamentary authority for the 
expenditure of those funds or that such expenditure be 
demonstrably confined to the purposes that the Parliament 
authorises. The work of Carl Schmitt reminds us that there is 
good reason to be wary of an emergency as an exception to the 
application of the ordinary rules. His most insightful, and 
famous, aphorism was: “Sovereign is he who decides on the 
exception.”63 Schmitt’s point was that in times of economic or 
political crisis, when there are calls for the application of 
extraordinary measures which depart from the usual 
constitutional order, it is the person who has the power to 
implement the extraordinary measures who exercises real 
sovereign power. As Schmitt went on to explain: “It will soon 
become clear that the exception is to be understood to refer to a 
general concept in the theory of the state, and not merely to a 
construct applied to any emergency decree or state of siege.”64 
 

Murphy v Electoral Commissioner 
 
 Last year [2016], the High Court heard a challenge to the 
provisions of the Commonwealth Electoral Act 1918 (Cth) which 
suspend the enrolment of persons who seek to enrol to vote in 
federal elections, and the transfer of enrolment of persons 
already enrolled, during the period from 8 pm on the day of the 
close of the rolls for the election until the completion of polling. 
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The plaintiffs’ contention was that these provisions were 
contrary to sections 7 and 24 of the Constitution which were to 
be understood as guaranteeing a right to vote to every individual, 
including those who did not trouble to register to vote as the 
Electoral Act required. The Court unanimously rejected the 
challenge. 
 For present purposes, the important part of the argument 
advanced for the plaintiff was that it was technically possible for 
the Commonwealth now to make arrangements which would 
allow for a person’s entitlement to vote to be assessed at the time 
of polling. It was said that, in light of this possibility, the closure 
of the rolls in advance of polling day burdened the 
constitutionally mandated choice by the people. In my reasons, I 
responded to that argument thus:65 
 
 To require the assessment of qualification to enrol at the 

polling booth can also be expected to require the provision 
of resources in addition to those currently necessary if 
delays to voting and consequent inconvenience to those 
already enrolled and waiting to vote are to be avoided. 
While this Court’s power and responsibility to declare what 
the law is requires this Court to declare the invalidity of 
laws which exceed the legislative power of the 
Parliament,66 it is not a recognised part of the role of the 
judiciary within our system of separated powers to require 
the executive government or the legislature to raise and 
spend public funds in order to effect what might be 
thought to be desirable improvements in the public life of 
the community.67 

 
 Kiefel, J, as her Honour then was, held that the legislation 
was not invalid on the basis that it could not be said that the 
closure of the rolls was a “disproportionate” exercise of 
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legislative power. In explaining proportionality testing of the 
limits of legislative power in this context, her Honour said:68 
 
 Proportionality analysis does not involve determining 

policy or fiscal choices, which are the province of the 
Parliament. Thus the test of whether there are alternative, 
less restrictive means available for achieving a statutory 
object, which assumes some importance in this case, 
requires that the alternative measure be otherwise identical 
in its effects to the legislative measures which have been 
chosen. It will not be equal in every respect if it requires 
not insignificant government funding.69 

 
 Gageler, J, concluded his judgment with this observation:70 
 
 [T]he plaintiffs would have had the Court engage in a 

process of electoral reform. Through the application of an 
abstracted top-down analysis, they would have had the 
Court compel the Parliament to maximise the franchise by 
redesigning the legislative scheme to adopt what the 
plaintiffs put forward currently to be best electoral 
practice. 

 
 To seek to compel such a result by those means might be 

all well and good in a constitutional system in which a 
function of the judiciary is understood to be the 
enhancement of political outcomes in order to achieve 
some notion of Pareto-optimality.71 That is not our system. 
The plaintiffs’ efforts to expand the franchise would be 
better directed to the Parliament than to the Court. 

 

Lyons v Queensland 
 Last year [2016], in Lyons v Queensland,72 the High Court 
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considered whether a profoundly deaf person was unlawfully 
discriminated against when she was excluded from serving on a 
jury. Ms Lyons asserted her right to do jury service, but required 
the services of an Australian Sign Language (“Auslan”) 
interpreter. The Court decided that Ms Lyons was “incapable of 
effectively performing the functions of a juror”73 by reason of 
her disability. 
 The Court unanimously held74 that Ms Lyons’ exclusion 
from jury service was not unlawful discrimination under the 
Anti-Discrimination Act 1991 (Q) (“the Anti-Discrimination Act”), 
because Queensland law did not permit an Auslan interpreter to 
be present in the jury room during jury deliberations. 
 There was another reason for concluding that it was not 
unlawful discrimination to exclude Ms Lyons from jury service 
which was not adverted to by the Court. Section 106(1)(a) of the 
Anti-Discrimination Act exempts from its operation “an act 
necessary to comply with . . . an existing provision of another 
Act.” 
 The Jury Act 1995 (Q) (“the Jury Act”) provides by 
section 63 that a person who attends, when instructed by the 
sheriff to attend under a summons, to perform jury service is 
entitled to remuneration and allowances on the scale prescribed 
under a regulation. Section 64 provides for special payments for 
financial loss arising out of the person’s jury service where the 
Governor in Council authorises such a payment by way of 
compensation. 
 The Jury Regulation 2007 (Q) provides for remuneration 
and allowances to jurors,75 but these do not include 
reimbursement of expenses incurred for assistance necessary to 
enable a juror to discharge his or her duties. 
 Thus, neither the Jury Act nor the Regulation contains 
authorisation for the provision of an interpreter to enable a 
person to be eligible for jury service. 
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 What makes Lyons noteworthy for present purposes is that 
the officer of the executive government who made the decision 
to exclude Ms Lyons from serving as a juror was obliged to 
observe the requirement of the Queensland Constitution of 
statutory authority for any expenditure by the executive 
government.76 That the provisions of the Anti-Discrimination 
Act operate within this constitutional constraint was explained 
by the earlier decision of the Queensland Court of Appeal in 
Hashish v The Minister for Education.77 There, it was held by 
majority that if a statute does not provide for expenditure for a 
particular purpose, then a refusal to make the expenditure is 
necessary to comply with the State Constitution, as an existing 
Act within the meaning of section 106(1)(a) of the 
Anti-Discrimination Act. The decision in Hashish has stood for 
nearly 20 years. It might have been thought that the approach 
taken in Hashish by the Court of Appeal would have been 
applied by officers of the executive government in the 
administration of the State’s anti-discrimination legislation. But 
that was not to be. 
 Given the provisions of the Jury Act and Regulations to 
which I have referred, it was abundantly clear that they did not 
authorise such expenditure. 
 When, in the course of the hearing before the High Court, 
the limited statutory provision for payment of expenses of jurors 
was raised as a potential difficulty for Ms Lyons, Senior Counsel 
for Ms Lyons observed, correctly, that the Registrar had not 
raised this difficulty in response to Ms Lyons’ demand, so that it 
could not be known what course Ms Lyons might have taken 
had it been made clear to her that her requirement that the State 
fund the availability of two Auslan interpreters was an obstacle 
to acceptance of her request. In the circumstances, the State, 
rightly, did not seek to rely upon this point. And so this point did 
not form any part of this Court’s decision. 
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 I mention the case now, both as a reminder that officers of 
the executive government operate within the zeitgeist, and as an 
illustration that the time-honoured discomfort of executive 
governments with parliamentary control of public moneys is not 
confined to politicians. That the decision of the Queensland 
Court of Appeal in Hashish had passed out of the corporate 
memory of the public service is explicable as a triumph of the 
zeitgeist over the authority of the Court of Appeal. No doubt 
bureaucrats, too, find their life easier when they can be generous 
with public money. No-one wants to be accused of being 
mean-spirited. And that is especially so when the charge of being 
mean-spirited can be avoided by the use of other people’s 
money. 
 

Conclusion 
 Each of the cases I have discussed advanced an argument 
blind to a crucial aspect of the institutional context in which 
rights are created within the Anglophone legal tradition and, 
indeed, under our Constitution. In each case, that argument 
failed to carry the day. Common to each unsuccessful argument 
was an exalted understanding of the nature and extent of judicial 
power within our institutions of government. 
 In the context of the Australian experience of the 
separation of powers, the judiciary has proved to be a steadfast 
protector of negative rights such as personal liberty, but it has 
never been thought to have a role in actively advancing the 
values of fraternity. In light of the historical development of our 
institutions of government, no-one could sensibly expect that it 
would. 
 And yet the grip of that historical perspective on the minds 
of our young lawyers may be slipping. Each year the best and 
brightest of our young law graduates emerge from our 
Universities, almost all of them fired by the noble ambition to 
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work in the field of human rights; which they understand as 
involving working within the judicial system to bring positive 
improvements to other people’s lives. Almost without exception, 
none of them ever expresses an ambition to enter politics. 
 Given the brutality of the political process and the 
eye-crossing banality of so much of what passes for political 
debate, one can understand the consequent disillusionment with 
the political processes of government, and the attraction, 
especially for our best and brightest young lawyers, of arguing 
for rights in the open, polite and reasonable atmosphere of a 
court whose decisions must be justified in public by 
comprehensive reasons. But the attractions of the openness, 
fairness and rationality offered by the judicial process cannot 
trump the stubborn truths that the grant of positive rights 
necessarily depends on the exercise of the sovereign prerogative 
of choice, and that positive rights are possible in a democracy 
only if taxpayers are willing and able to pay for them. 
 Within our legal tradition generally, and under our 
Constitution in particular, it is only the institution of Parliament 
that can create the positive rights that give practical meaning to 
the great political virtue of fraternity without injustice to those of 
the citizenry who must pay for them. To declare and enforce 
such rights against a community which has not agreed to pay the 
price of doing so puts one in mind of St Augustine’s description 
of the state as nothing more than a great band of robbers.78 
 In Australia the great political principle of fraternity has, as 
a matter of historical fact, thrived to an extent that is the envy of 
the world. That success has been dependent upon an engaged 
citizenry rather than upon the wisdom or generosity of judges. 
Those of us who know something of our history have ample 
reason to have faith in our parliaments to create positive rights 
for our citizens. As the Honourable E. G. Whitlam said: 
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 Parliament has been our great liberating force . . . . There is 
no freedom without equality. To redistribute and equalise 
liberty has been one of the principal functions of 
Parliament. Parliament alone can give equality of 
opportunity and thereby increase liberty for all. If we are to 
have economic equality of opportunity, which is the next 
stage in the advance of liberty, we must have effective 
parliamentary government and, accordingly, dispense with 
fetters on Parliament rather than contrive them.79 

 
 I am reasonably confident that Sir Harry Gibbs agreed 
with very little that Gough Whitlam ever said. In particular, of 
course, Sir Harry disagreed strongly with Whitlam’s centralising 
ambitions and his promotion of an expanded role for 
government in the life of the community. But as to the notion 
that it is no part of the judicial function to search in the 
constitutional silences to contrive fetters on the legislative 
branch of government – I think that he would have agreed with 
that. 
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Fake News, Federalism 

and the Love Media 
 

 

Chris Kenny 
 
 
 I have long been a sceptic about the United Nations and 
the imposition of international treaties on Australia’s domestic 
political debate. But who knew we had a United Nations sitting 
in our own Senate! It explains a lot. 
 I have flown across the full breadth of this country to 
speak to a group of constitutional conservatives but, when I 
ducked into the bar downstairs, I noted it was called Fenians! 
 Then I bumped into a friend who happens to be the 
Chancellor of the University of South Australia and is from 
Northern Ireland – and he is an Orangeman! 
 You have to love Australia. These divisions do not bother 
us. Forget tearing down statues – in this country, the 
constitutional conservatives and Fenians, the Republicans and 
Orangemen, can bond over a beer. 
 This is the first time I have spoken in Perth. Someone 
once said follow the money . . . so from most of the Federation, 
if you follow the money, you end up here. I shall return to those 
issues in a moment. 
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 But first I want to start by doing something a little unusual 
for me; I want to recognise our Indigenous people and the land 
we share with them. This land unites us as Australians; we love 
this great southern land. 
 Indigenous people were here first and their descendants 
are among us today. I cherish that. It makes us all richer – 
Indigenous and non-Indigenous. 
 And to share the spoils of this nation, to govern its people 
fairly, and balance the competing needs of the founding colonies 
we were given, by the hard toil and insight of the likes of Samuel 
Griffith, a masterful Constitution. 
 This continent, these peoples, under this Constitution and 
all that we have become; this is what we are. As former prime 
minister, Julia Gillard, once famously put it – “we are us.” 
 To be frank, when she said that, I felt like aping Monty 
Python’s Brian and piping up from down the back – “I’m not!” 
 We are a collection of people sharing a continent and we 
do it under the Constitution. We have inherited British traditions 
and adopted indigenous words and ways, as well as those of 
many other cultures. We have done it well. Not perfectly by any 
stretch. But we have shared this land well. 
 The Constitution of Australia was, in a way, the 
amalgamation of six peoples – six colonies were six different 
groups – and with each colony treating Aborigines differently, 
Indigenous people were left in a kind of no man’s land. 
 So allow me just to spruik for a moment the model we 
have before us for Indigenous recognition. 
 This was conceived and designed by constitutional 
conservatives and it was refined and embraced by Noel Pearson 
and other Indigenous leaders. It might be embraced by this room 
because it avoids any additional preamble which could be open 
to over-interpretation, and it deliberately rejects the restricted bill 
of rights implications of a racial non-discrimination clause. 
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 It protects the Constitution. It is the conservative option. 
 When I was first convinced of this model after extensive 
reading, meetings and debate with the proponents about two 
years ago, I thought it was all too late ever to succeed. The fact 
that Pearson and others have been able to build consensus 
around this model is extraordinary, especially when they had 
some hard-line activists to placate who certainly wanted a racial 
non-discrimination clause (a central part of the 
recommendations to the Government from the expert panel) 
and also were pushing for a treaty. 
 Given that the Commonwealth Parliament has 
constitutional power over Indigenous affairs, including native 
title, it is inconceivable that we would not have an Indigenous 
advisory body of some kind. 
 We have one now. It is ad hoc, appointed by the 
Government, not legislated and could be disbanded tomorrow. 
But we have one. 
 All this constitutional proposal would do is mandate such 
a body to provide non-binding advice to the Government on 
matters related to Indigenous affairs. Its membership, the 
manner of its selection, its functions and funding would all be 
the prerogative of the Parliament – not the Constitution. 
 Please think about this option, read the book, The Forgotten 
People, edited by Damien Freeman and Shireen Morris, that teases 
out these issues. (Full disclosure: I wrote the opening chapter.) 
 The Uluru Statement from the Heart embracing this 
approach is really an historic opportunity – the breadth and 
depth of Indigenous leadership that has worked hard, given 
ground and compromised around this approach is remarkable. 
They have gone the extra yard – it really is incumbent upon the 
broader community now, especially constitutional conservatives 
– to give it serious consideration. 
 Mandating an Indigenous advisory body strikes me as 
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more minimalist on constitutional reform than anyone could 
have thought possible – yet by guaranteeing a voice for 
Indigenous Australians it is more useful and meaningful than we 
could have expected. 
 Anyway, we have plenty of time to keep discussing and 
considering these issues because it does not strike me that our 
political leaders have sufficient political capital at the moment to 
make any advances. They are too busy trying to comply with the 
Constitution to reform it. 
 As a refugee from South Australia who now resides in 
Sydney, I still have a special place in my heart for my birthplace, 
that free-settler State turned struggling mendicant. And that is 
why I should like to acknowledge another group as I stand here 
in Perth – I would like to thank the generous taxpayers of 
Western Australia. 
 Without you, my friends and extended family would not be 
fed, and my beloved Adelaide Crows would not have a packed 
stadium of cheering and solvent fans at their home games. They 
will play here tomorrow. As they run out on the ground at 
Subiaco – the last AFL game at that ground – just remember that 
through the wonders of horizontal fiscal equalisation, Western 
Australians are not only fielding their own team but helping to 
fund the opposition. 
 When I was a young reporter in South Australia I used to 
repeat the glib line, borrowed from the late John Bannon, that 
horizontal fiscal equalisation was the glue that held the 
Federation together. 
 I am older and more world-weary now. And I know that 
the reason it is called horizontal fiscal equalisation is because 
some States – such as my old home State – can recline lazily in a 
horizontal position and rely on the hard-work and hard-won tax 
dollars of the other States. Horizontal fiscal reclining . . . . 
 While South Australia has spent up big on an unnecessary 
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desalination plant, a half a billion dollar oval upgrade and the 
world’s most expensive hospital, it has also chased a virtue-
signalling, climate gesture goal of 50 percent renewable energy . . 
. shutting down or forcing out coal and gas generation. And to 
survive next summer the Weatherill Labor Government is 
literally sticky-taping a solution together, shipping in diesel 
generators here, rushing to build the world’s largest battery there, 
and running advertising campaigns urging people not to use too 
much electricity – all this at a cost of $550 million, and some of 
that money, some of that glue holding an electricity system 
together, will come from Western Australia and other States – 
the cash that holds the Federation, and indolent States, together. 
 Horizontal fiscal equalisation means efficient States pay for 
the indulgences of a State like South Australia. In its current 
form it is like a national, institutional version of the personal 
welfare traps that can encourage dependence and reward 
indolence in our social welfare system. It needs reform. 
 But why would people whinge about federation and call 
for reform when it is working so well? Let us have a look at this 
well-oiled machine of federation. 
 The City of Fremantle, just down the road, and the Yarra 
and Darebin councils in Victoria, have railed against Australia 
Day. They have shifted it. They do not like it. 
 It is our national day and it is under attack from local 
government. These people seriously cannot organise an efficient 
means to dispose of our rubbish – my council gives us four 
separate bins – yet they deign to lecture us on our national day. 
 Everyone is entitled to their opinion but when it comes to 
Australia Day, surely the only question for local government is, 
will we open the library? Will the rubbish be collected on 26 
January or will we catch up the next day? 
 In Sydney we saw the Marrickville Council adopt a motion 
– since overturned thankfully – to “boycott all goods made in 
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Israel and any sporting, institutional academic, government or 
institutional cultural exchanges.” 
 Hang on, speaking of constitutional recognition, local 
government is not even recognised in the Constitution, so how 
did it get the power to meddle in foreign affairs? Before checking 
the Constitution – I know some of you will be flicking through 
section 51 in your minds now – clearly councils do not have 
responsibility for foreign relations or external affairs. 
 That power must rest with the States. I know this because 
on 22 June 2017, the Parliament of South Australia condemned 
settlement building by Israel and demanded that Australia 
“recognise the State of Palestine.” 
 Here is a State deep in debt, with the highest 
unemployment rate in the land that cannot keep its lights on – I 
am talking about South Australia here, not the Palestinian 
Territories – and this State wants to dabble, not just in foreign 
affairs, but the most intractable international quandary of the 
modern age. 
 Move over Bill Clinton, Yasser Arafat and Shimon Peres – 
your place in history has been taken by Jay Weatherill. 
 In New South Wales, the former Liberal premier, Mike 
Baird, pushed for a greater refugee intake – obviously 
immigration is not listed as a federal power under section 51 
either. Baird announced free TAFE courses and public transport 
discounts for refugees and asylum seekers – I am not making this 
up. 
 It gets worse. The States seem to think they still have 
responsibility for Indigenous affairs too. Victoria has a group 
working on – wait for it – a treaty. 
 The website for this project notes three limitations on 
what can be achieved. First – the difficulty of getting the parties 
to agree. Fair enough. Second – it is limited by the fact it is only 
a State and restricted by the powers of its own constitution. 
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Third – because it is only a State it can only “advocate” for a 
national treaty, not deliver one. 
 You do not say. So, actually, Victoria does not need a 
website, working group and fact sheet about a treaty. It needs a 
federal government – and we have already got one. 
 Climate policy is another area of overreach. It was not 
good enough for Canberra to sign up to international climate 
agreements Kyoto and Paris and mandate a renewable energy 
target, the States decided to go further and set their own targets. 
 Weatherill’s 50 percent renewable target is the root cause 
of his power woes and, now, Daniel Andrews in Victoria is 
following him down that path. These places might end up 
wanting more money from Western Australia yet. 
 If this sort of local and State government overreach is not 
bad enough, we have this muddled federalism cutting the other 
way too, with Canberra poking its way into every crevice of our 
lives. 
 Just a few days ago we saw the Prime Minister go into 
Sydney’s Martin Place to make an announcement about – 
seriously – bollards. The Federal Government releasing policy on 
bollards – you will find that in section 51! 
 They have also inveigled their way into the funding 
arrangements of every school and hospital in this country – these 
were and should still be State responsibilities. Now every ribbon 
cutting at every school sees a crush of members of the Federal 
and State parliaments claiming credit while they endlessly pass 
the buck over problems. 
 Canberra has also waded into disability services – adding 
another massive bureaucracy to the cost of helping some of our 
most vulnerable. 
 And, through the RET, Canberra has taken ownership of 
every energy problem in the country. An area once left to the 
States is now another Federal responsibility. So invested is 
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Canberra in energy now that there is serious discussion of the 
Federal Government subsidising a new coal power station. 
 Think about what has transpired. The States have taken 
advantage of a federal subsidy scheme to overcook their 
renewable energy share, send their baseload generators broke 
and see coal-fired power stations shut down and demolished. 
Then they need more federal money to help build and subsidise 
urgent new generating capacity – and Canberra looks at spending 
more money building new coal-fired power stations. 
 And do not even think about the possible silver bullet, the 
nuclear solution, because all over the nation local councils have 
declared themselves nuclear free zones. 
 Federation – we have a problem. 
 The current Coalition Government promised reform of 
the Federation and taxation reform. Both effectively have been 
abandoned. The Government has decided reform is too hard. 
 Look at the shambles just trying to deal with gay marriage. 
 And, as I wrote in The Weekend Australian today (26 August 
2017), how can we even think about finding national consensus 
and political momentum on Indigenous recognition when we do 
not even know who among our current politicians is 
constitutionally eligible to sit in Parliament? And the Indigenous 
debate has now been steered off into ludicrous acrimony over 
the inscriptions on statues. 
 So what is going wrong in our national affairs? Who is to 
blame for this paralysis and discombobulation? The public 
blames the politicians, the politicians blame each other and the 
media blames the public. 
 Let me take a leaf out of Donald Trump’s book and place 
at least some of the blame with the media. Fake News has 
become an emotive and elusive term – it can mean just about 
anything you like from deliberately fabricated online stories to 
news you simply do not like. 
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 But, for all his obvious faults, flaws, eccentricities and 
inconsistencies, Trump is right in much of his criticism of the 
media. They are out of touch with mainstream concerns and they 
are jaundiced and deceptive in their coverage of him and many 
of the issues with which he strongly identifies. 
 Trump knows the media are less trusted than even the 
politicians and he has shown that he can triumph by going to 
war with them. This is part of the reason Trump won. He 
identified the chasm between the media/political elite and 
challenged it on behalf of a disenchanted mainstream. 
 When CNN was caught out leaking debate questions to 
Hillary Clinton it just confirmed Trump’s conspiracy theory. 
When Clinton called Trump supporters a “racist, sexist, 
homophobic, xenophobic, Islamaphobic” basket of deplorables, 
she confirmed the establishment’s disdain for the very voters 
whose support they were chasing. 
 But listen up, we hear the same thing in Australia. When 
politicians and journalists talk about “dog whistling” tactics, they 
are expressing a belief that mainstream voters are xenophobic 
and gullible enough to be rallied by racist undertones. 
 When they over-egg their reaction to Pauline Hanson’s 
burka stunt – calling the stunt appalling and dubbing the burka a 
religious garment – they suddenly find themselves supporting a 
tool of female oppression that even most Muslims reject. And 
they wonder why mainstream voters think the politicians are 
either out of touch or sneering at them – or both. 
 One of the things I am most critical of in the media, 
particularly the political media – the Canberra Press Gallery and 
those aligned to them in the Melbourne, Canberra, Sydney 
triangle, especially the publicly-funded broadcasters – is their 
groupthink. 
 They see things too often through the same political lens. 
There are articles of faith about which they seldom disagree. 
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 They love a climate gesture, favour open borders and are 
fanatical about gay marriage. I have dubbed them the Love 
Media and it is a term that has stuck (it was not very imaginative 
or original, just a direct response to Bob Brown once describing 
the Murdoch Media as the hate media). 
 But it seems apt. They want to be loved by their colleagues 
and the Politically Correct crowd, and most of their reporting 
and commentary reflects that desire. 
 I think they should be more prepared to live a prickly life 
on behalf of the mainstream views and values of their audiences 
and readerships. In the case of the public broadcasters, that 
means the taxpayers who fund them. 
 One of the common views you will find shared among the 
Love Media is an attitude towards the Federation. 
Unsurprisingly, given they sit atop Capital Hill, they tend to be 
centralists. They do not think much of States’ rights or 
competitive federalism and they support Canberra sticking its 
nose into just about everything. The media echo the cross-
partisan political consensus that all wisdom and virtue resides in 
Canberra. 
 Journalists in the political debate tend to suffer from 
Stockholm syndrome. They are trapped by politicians in a never-
ending partisan debate, held hostage to the news cycle, and they 
end up wanting to please their captors. 
 Many politicians do the same, falsely believing their Key 
Performance Indicators are all about winning media adulation. 
They become captives to the media agenda. Throw in the 
academics and bureaucrats and you have an enormously 
influential media/political class – all more or less isolated from 
the mainstream voters they are supposed to serve. 
 Self-referential, self-serving, self-obsessed – they actually 
think that social media is their connection to the masses. It 
actually makes the disconnect worse. 
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 In fact, especially on Twitter, it is an unrepresentative, 
disrespectful, ignorant echo-chamber of green left 
media/political class views – where the voters are derided, 
Clinton-like, as deplorable. 
 The very geography of our national capital accentuates this 
disconnect. Canberra sits up there – naturally enough in rarefied 
atmosphere – a purpose-built capital, isolated from ports, 
transport hubs and industry, over-planned, inorganic, recession-
proof and with no reason for existence beyond sustaining itself 
and lording it over the rest of us. 
 I have written quite a bit about this great chasm between 
the media/political class and the mainstream – the great 
Australian divide. This is not an entirely new tendency nor 
confined to Australia. 
 Oscar Wilde once said that, “By giving us the opinions of 
the uneducated, journalism keeps us in touch with the ignorance 
of the community.” My fear is that too many journalists think 
this is the truth and behave accordingly. 
 It is this disconnect that enabled journalists in the United 
States and around the world to underestimate Trump. And when 
they got it wrong they did not apologise for their mistakes – no, 
they blamed the voters. 
 In the Guardian Australia, Katharine Murphy put it this 
way: “A person with manifest disdain for facts and evidence now 
occupies the White House because half the country didn’t care.” 
That is the media/political class view. Another is that, presented 
with two lamentable candidates, voters opted for the lesser evil; 
or at least one that would shake up the establishment and did not 
see them as deplorable. 
 We have seen so many examples in Australia of where the 
media/political class have got it wrong and the mainstream have 
gotten it right. Border protection is the classic example. Strong 
border protection was attacked mercilessly by the Love Media 
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under the Howard Government. 
 They cheered when Labor opened the borders up. Then, 
when the boats started arriving, they were muted in their 
criticism of Labor – remember even the President of the 
Australian Human Rights Commission, Gillian Triggs, secretly 
decided to delay an inquiry. Then, when it became really bad, 
Labor told the journalists the influx was driven by “push factors” 
and could not be stopped – this was manifestly nonsense, even 
at the time, given we had seen what Howard had done – but the 
Love Media duly adopted and made this Fake News argument. 
 When the Coalition said it would turn boats back, Kevin 
Rudd said this would start a conflict with Indonesia. And this 
was reported as a reasonable line. 
 And through all of these twists and turns the Love Media 
followed Labor’s cues and denounced the Coalition approach. 
They were wrong at every turn. There was not a scintilla of 
consistency in their position except that they were wrong at 
every step. 
 But the public have always been right. Whether you look at 
election results or opinion polls, it is clear they have always 
understood the importance of secure borders and orderly 
migration. 
 There are many other examples of where the 
media/political class is wrong and the mainstream are right. Julia 
Gillard’s misogyny speech, carbon tax and live cattle export ban 
were classic examples – as was the Baird Government’s 
greyhound racing ban in New South Wales. These were all 
cheered by the Left and the media but recognised as madness by 
the public. 
 The media/political class can easily convince itself of its 
‘‘truthiness” and have it reinforced constantly by “independent” 
and social media – but it cannot fool the public. That is the real 
message of the post-truth age. And the public has the ultimate 
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say through the ballot box. 
 Now the big problem with this dynamic of Fake News, 
Federalism and the Love Media is that it is getting worse – and 
bound to become an even more insidious influence on our 
national debate. Too much of our national debate is generated, 
controlled and filtered through the prism of the 
Canberra/Sydney/Melbourne axis. This has given the Canberra 
bubble and the inner city so-called elites of Sydney and 
Melbourne a disproportionate say in national debate. 
 It means the Canberra Press Gallery and the huge 
garrisons of publicly-funded journalists at Ultimo and Southbank 
dominate our national discussion, at the expense of Perth, 
Geraldton, Adelaide, Geelong and wherever else you like to 
mention. 
 It is why we constantly see, hear and read journalists, 
politicians and commentators referring to Western Sydney as if it 
were a foreign country. They sometimes do this even when they 
are sitting in a television studio just 15 kilometres down the M4 
from Western Sydney. 
 We hear the media/political class talk about the people 
“out there” as if referring to people living beyond civilisation; or, 
at least, outside the smashed avocado belt. They talk about dog-
whistling tactics deployed “out there” as if people in the regions 
and smaller cities are somehow more gullible, more xenophobic 
and more unsavoury than the media/political class. 
 This centralised media clique in Canberra and inner city 
Sydney and Melbourne dictates the political conversation for a 
Federation which, in the main, has more grounded values and 
priorities. In the suburbs and the regions people are aspirational, 
they value work and want to ensure their children do better than 
they have done. They tend to display a matter-of-fact and live-
and-let-live approach to issues of social integration; they value 
cheap energy over climate gestures and have a practical attitude 
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to border protection and orderly immigration. 
 But in the Love Media – the media/political class – it is all 
about identity politics, climate gestures, virtue-signalling and 
post-material concerns. If you do not believe me just pour 
yourself a stiff drink and tune in to Q&A. 
 And here is the rub. This centralism – this diminution of 
the voice of the States and regions when it comes to our national 
discussion – is being accentuated by the structural changes in the 
media sector. 
 I do not normally quote the journalists’ union but their 
chief, Paul Murphy, told a parliamentary inquiry just a few weeks 
ago that 2 500 journalist jobs have disappeared in the past six 
years. That is an astonishingly large number. It is enough 
journalists to staff 25 sizeable daily newspapers; more than a 150 
television newsrooms or perhaps 300 radio newsrooms. 
 This total of jobs gone in less than a decade probably 
represents more than one-third of those working today. And the 
point is those jobs did not disappear from the Canberra Press 
Gallery or from Ultimo or Southbank. 
 The Press Gallery numbers have held up at about 250 
journalists, still higher than they were in the 1980s when fewer 
than 200 worked out of Parliament House. And, as you know, in 
recent years the ABC has continued to expand – all the while 
continuing to have a higher proportion of their workforce based 
at Ultimo and Southbank. 
 So, proportionately, as the State-based and regional 
journalism jobs disappear, the weighting of the media/political 
class, the Love Media journalists in Canberra and inner city 
Sydney and Melbourne, continue to grow. 
 As the broader media workforce shrinks, this ultra-
politically correct media cohort becomes more dominant. This is 
the reverse federalism of the Australian media. 
 It means State governments come under less scrutiny from 
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shrinking State-based journalist pools. It means regional 
consumers receive less local news and analysis and more of what 
Sydney and Canberra deem important. 
 We need journalists in the regions and in the State capitals. 
We need them to serve their communities by providing local 
stories, accountability and local insight on national issues. 
 But, just as vitally, we need them as conduits between 
mainstream Australians and the media/political class. 
 It is a two-way process. 
 Crucially – and sadly – the current disproportionate 
decline of State-based and regional media means the views of a 
fisherman at Esperance, a farmer on the Eyre Peninsula, a small 
businessman in Geelong or a hairdresser in Penrith are less likely 
to make their way into the national conversation. 
 The gap between the so-called elites – the media/political 
class – and the mainstream can only widen. The Love Media is 
becoming comparatively louder. This leads to less responsive 
governments, less patient electorates, less perceptive media, 
more acrimony and less productive democracy. 
 Where is my proof you ask? Where is my field evidence? 
That is easy, ladies and gentlemen – I simply present to you the 
political shambles that is Australia today. 
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The Unconstitutionality of 

Outlawing Political 

Opinion 
 

 

Augusto Zimmermann 
 
 
 In recent years there have been numerous legislative 
attempts to restrict and limit freedom of speech in Australia 
seriously. Some of these attempts were successful, others not so 
much. Invariably, they were all made in the name of encouraging 
tolerance, social harmony and “responsible” debate. Some 
examples of unsuccessful attempts include the media reforms 
proposed by the Finkelstein Report1 and the proposed 
consolidation of Commonwealth anti-discrimination laws in 
2012.2 
 If that 2012 bill had been passed, the scope of anti-
discrimination laws would have been considerably expanded and 
greater restrictions on free speech imposed. At the same time, 
procedural burdens on respondents seeking to defend themselves 
against such complaints would be decreased and, for the first time 
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ever, discrimination on grounds of “political opinion” would be 
unlawful (clause 17). The scheme outlined was so draconian and 
oppressive that it even completely reversed the onus of proof.3 
The burden of proof would rest with those who had been 
charged rather than staying with those who felt offended or 
humiliated by the statement provided. 
 Had that bill been passed, anti-discrimination laws would 
have been expanded far beyond the Commonwealth’s 
constitutional powers. It is doubtful whether any head of 
Commonwealth power can be relied upon to support such 
undemocratic changes. Moreover, the draft bill seriously violated 
the implied freedom of political communication derived from the 
Australian Constitution. As Simon Breheny pointed out, “[t]hat 
such dangerous and draconian legislation could even have been 
contemplated in a free and democratic country such as Australia 
is alarming. . . . No less alarming is that the bill was 
enthusiastically supported by the Australian Human Rights 
Commission”.4 
 Thanks to widespread community outcry, the 
Commonwealth Government was forced to shelve that appalling 
draft bill. This was due in great part to the efforts of the then 
Leader of the Opposition, Tony Abbott, in exposing the dangers 
of the proposed legislation. In an address delivered to the 
Institute of Public Affairs in August 2012, Mr Abbott referred to 
free speech as “the essential pre-condition for any kind of 
progress”.5 Mr Abbott further observed that: 
 Freedom of speech is an essential foundation of 

democracy. Without free speech, free debate is impossible 
and, without free debate, the democratic process cannot 
work properly nor can misgovernment and corruption be 
fully exposed. Freedom of speech is part of the compact 
between citizen and society on which democratic 
government rests.6 
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 Following the Federal Election of March 2013, the newly-
elected Abbott Government released an Exposure Draft for 
community consultation, outlining its proposed amendments to 
the Racial Discrimination Act 1975(Cth)(RDA).7 Thanks to strong 
opposition of the Labor Party and the extreme Left, the proposed 
reforms proved to be highly controversial. After several months 
of intense public debate, the Government announced, in August 
2014, that it would no longer pursue those necessary 
amendments. 
 This was done at a press conference which announced new 
counter-terrorism measures.8 The Prime Minister, Mr Abbott, 
went on to claim that the proposed changes had to be abandoned 
because they were a “complication” in the relationship with the 
Muslim community, adding that this compromised the efforts of 
the Government to protect Australians from the threat of Islamic 
terrorism.9 This was a strange statement because, as it currently 
stands, the RDA says nothing about religious discrimination but 
only discrimination on the grounds of race, colour and national 
or ethnic origin. Tony Abbott is a fine politician and he has 
admitted the failure of his government to amend or repeal section 
18C of the RDA. He spoke about it at the 2016 Conference of 
The Samuel Griffith Society and in his “What Went Wrong” 
article in Quadrant. Section 18C is, he says, “clearly a bad law”.10 
 

Benefits of free speech 
 One important aspect of free speech is the ability to express 
ideas freely and attempt to persuade others of those ideas.11 The 
right to think and to make decisions freely and for ourselves 
means that we must have access to arguments on all sides of an 
issue.12 As Kent Greenawalt points out, “open discourse is more 
conducive of discovering the truth than is government selection 
of what the public hears. Free statement of personal feelings is an 
important aspect of individual autonomy”.13 
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 Free speech is particularly relevant in order to prevent the 
abuse of government power. When humans obtain power there is 
always a temptation to use that power for the benefit of 
themselves, not the community as a whole. Since power tends to 
corrupt and, as Lord Acton famously stated, absolute power 
tends to corrupt absolutely, if society safeguards freedom of 
speech, then its government becomes far more accountable to 
the people. It is this freedom which allows citizens to speak out 
and criticise their democratic government when they think it is 
doing something morally or legally wrong.14 
 This is why freedom of speech ought to be viewed as a 
fundamental right as well as an important mechanism against the 
concentration of power. Contrary to what anti-free-speech 
advocates argue, freedom of speech does not disadvantage 
minority groups nor does it favour those with more power. First 
of all, every totalitarian regime restricts speech as a matter of 
course.15 By contrast, free speech has always been considered an 
essential element of every democratic society. Without free 
speech, a government can easily suppress criticism of its actions 
and prohibit its critics from expressing their views in public 
freely. A true democracy would cease to exist in that society.16 

Thus Tim Wilson is absolutely correct to state that: 
 
 [I]t makes a foolish assumption that free speech favours 

those with power. Anyone who has studied a skerrick of 
history knows that protecting free speech is about giving 
voice to the powerless against the majority and established 
interests.17 

 

 Freedom of speech can never be absolute. There have been 
categories of speech that do not necessarily receive protection by 
the law and quite rightly so. There are demonstrable exceptions 
whereby reasonable limits to speech provide a greater service to 
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freedom in the broader sense than open discourse. Within the 
boundaries of speech that should enjoy protection, some limited 
categories of speech have a much lower value than others.18 For 
example, speech that is patently false and objectively harms the 
reputation of an innocent person should not be acceptable. Laws 
against libel and slander fall under this category. The second 
category is incitement to violence that promotes riots on the 
streets and directly causes immediate harm to people.19 To enable 
our government to be chosen by the people, every citizen should 
be able to express his or her political ideas freely. This is why the 
freedom of political communication is so important in protecting 
the democratic nature of our Constitution. Ultimately, the 
democratic process necessarily requires citizens to be strong 
enough to tolerate robust expressions of disagreement. If free 
speech does not really protect speech that others may find 
offensive or objectionable, then it is not free speech at all.20 This 
freedom to discuss different political opinions is what allows citizens to 
work out these questions fairly and with no fear of persecution 
or retaliation.21 
 

The suppression of free speech by anti-
discrimination laws 
 In the past twenty years many Australian governments have 
enacted laws that severely restrict freedom of speech in various 
ways. Likewise, Australian universities have “speech code” 
policies that are used to restrict free speech severely. Whereas 
previous restrictions of freedom of speech were targetted against 
speech that could provoke immediate harm to other people (such 
as slander or inciting to violence), these new rules may restrict 
speech that merely causes “offence” to someone else. These new 
rules prohibit or penalise speech that might be regarded as 
“offensive” to anyone who may regard him/herself as belonging 
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to any particular race, gender, religion, disability, national origin, 
or sexual orientation. 
 The undesirable outcome is aggravated by the present 
notion of “feeling offended”, which is a vague and highly 
emotive feeling. According to R. Albert Mohler, “desperate straits 
are no longer required in order for an individual or group to 
claim the emotional status of offendedness”.22 All that is needed 
is the vaguest notion of emotional distress at what another 
person might have said, done, proposed, or presented. Hence, Dr 
Mohler concludes: “Being offended does not necessarily involve 
any real harm but points instead to the fact that the mere presence 
of such an argument, image, or symbol evokes an emotional 
response of offendedness”.23 
 While the idea of inciting violence links the expression of 
thoughts to personal actions, the existing anti-discrimination laws 
allow the state to demarcate the things that citizens are allowed to 
say. Such provisions link the expression of thoughts to no more 
than thoughts, and not to actions. This amounts to the recreation 
of a crime of conscience and opinion, which is analogous to 
those crimes committed by the “enemies of the regime” in the 
former Soviet Union. It is one of the greatest ironies of the recent 
past that neo-Marxists have convinced our governments to 
abandon free speech, whereas the oppressed people of the 
unhappy countries with official Marxist ideology have never 
achieved any reasonable form of free speech.24 
 

Why section 18C of the Racial Discrimination Act 
is wrong 
 Passed with the pretence of inhibiting intolerance, one of 
the most effective means by which freedom of speech can be 
silenced is under the cover of laws against discrimination. A 
leading example is section 18C of the Racial Discrimination Act 
1975 (Cth). Under section 18C it is unlawful for a person to do 
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an act (other than in private) if the act “is reasonably likely, in all 
the circumstances, to offend, insult, humiliate or intimidate” a 
person where the act is done “because of the race, colour or 
national or ethnic origin of the other person or of some or all of 
the people in the group.” 
 This is an extremely broad prohibition which represents an 
extraordinary limitation of freedom of speech. This “hurt 
feelings” test is far below the defamation threshold which applies 
when a person has been brought into “hatred, ridicule or 
contempt”.25 Rather, the key words used in section 18C – 
namely, “offend, insult, humiliate” – are imprecise and largely 
subjective in nature. Attempts to define them have become “a 
circular and question-begging exercise”.26 The courts have always 
struggled to provide a sufficiently certain standard for decisively 
identifying “insulting” speech, with Lord Reid concluding in 
Brutus v Cozens that “there can be no [such] definition”.27 
 To make it worse, the courts have been instructed to 
approach the conduct in question not by community standards 
but by the standards of the alleged victim group.28 Testing to the 
standard of the “reasonable victim” lowers an already minimal 
harm threshold, adding further imprecision and uncertainty to the 
provision’s potentially chilling effect on free speech. This goes in 
line with the present tendency of Australian governments to 
“minimise cultural differences” as a way of “celebrating 
diversity”. In my view, the use of ordinary community standards 
is a more appropriate test to be applied in this context. 
 The constitutional validity of section 18C has never been 
tested before the High Court of Australia.29 The Parliamentary 
Research Service noted that the Government appeared to rely on 
the external affairs power under section 51(xxix) of the 
Constitution to provide a source of constitutionality for the Racial 
Hatred Bill.30 Thus it concluded that the provision which 
eventually became section 18C was more vulnerable to 
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constitutional challenge than any other provision in the new 
legislation. 
 Although section 18D of the Racial Discrimination Act 
provides for a range of exceptions to section 18C, with the 
overriding qualification that the acts in question must have been 
“said or done reasonably and in good faith”, such qualifications 
are “ambiguous terms of art a judge could use to decide some 
speech on political, social, or cultural topics didn’t actually qualify 
for the exemption”.31 Without clear and defined legislative terms 
a judge may exercise an excessive level of judicial discretion. Of 
course, any person who truly favours free speech ought to be 
extremely sceptical of legislation which allows unelected judges to 
pass subjective judgments on the value, morality or ethics of any 
statement. 
 The reasons for amending the Racial Discrimination Act are 
numerous. Suffice to say the law is based on the assumption that 
all forms of discrimination are inherently unjust. The result is a 
remarkable expansion of government power, from the protection 
of special groups to the protection of specific activities. Citizens 
are punished for voicing comments perceived as “offensive” by 
any selected group, with such laws tending to create a more 
divisive society. They foster an environment of fear and 
intimidation on those who simply desire to express their ideas 
and opinions freely. 
 Since anti-discrimination laws connect the expression of 
thoughts to no more than thoughts, this is quite analogous to the 
commitment of crimes of conscience by the “enemies of the 
people” in communist regimes. That being so, perhaps it is 
important to underline the importance of debates prior to the 
drafting of international human rights covenants on whether there 
should be – when it comes to protection for freedom of 
expression – an exception for “incitement to hatred” as the 
Soviet Union and its bloc of totalitarian nations wished.32 
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According to Dr Chris Berg, the drafting history of the 
protection of free speech in these international declarations: 
 . . . does not leave any doubt that the dominant force 

behind the attempt to adopt an obligation to resist freedom 
of speech under human rights law was the Soviet Union . . . . 
When it came to draft the binding International Covenant 
on Civil and Political Rights, this was not the ascendant 
view. The Soviet Union proposed extending those 
restraints to ‘incitement to hatred’ . . . . Suddenly, States 
were responsible for the elimination of intolerance and 
discrimination.33 

 

Suppression of conservative voices by anti-
discrimination laws 
 Various kinds of restrictions on the speech of citizens with 
conservative views have often been the result of anti-
discrimination laws. Their offence is exercising and protecting 
their conscience by refusing to agree with something they 
consider to be morally objectionable. Because of such laws, 
however, citizens have been penalised for expressing their 
political opinions or attempting to share their personal beliefs 
with others. For example, they have been unfairly penalised for 
expressing conservative moral values, such as supporting the 
traditional definition of marriage as between one man and one 
woman. 
 Almost uniformly, these provisions amount to a wrongful 
restriction of freedom of speech. For the last twenty years or so 
these laws no doubt have contributed to a remarkable muzzling 
of conservative moral and political values. Such laws effectively 
indoctrinate society in left-leaning moral and political values. The 
dirty little secret is that these laws have little to do with stamping 
out unreasonable discrimination, or with reducing the number of 
murders and bigotry in this country. Far from this, such laws 
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were enacted to suppress conservative views as well as to give 
undue privileges to select constituencies which are “more valuable 
than others in the eyes of the law”.34 
 This is why it is possible to sustain an argument that the 
existing anti-discrimination laws are morally wrong. These legal 
instruments not only violate freedom of speech, but they 
objectively constitute a gross violation of the implied 
constitutional freedom of political communication. If this 
freedom of political communication – which has been fully 
acknowledged by the High Court – does not protect public 
speech that other people find offensive or objectionable, then it 
is not freedom at all! 
 

Failure to repeal section 18C is a failure to uphold 
the Constitution 
 As mentioned above, under section 18C of the Racial 
Discrimination Act it is unlawful for a person to do an act (other 
than in private) if the act “is reasonably likely, in all the 
circumstances, to offend, insult, humiliate or intimidate” a person 
where the act is done “because of the race, colour or national or 
ethnic origin of the other person or of some or all of the people 
in the group.” 
 On 30 March 2017, the Australian Senate rejected the 
proposed changes to section 18C of the Racial Discrimination 
Act. This failure to repeal the provision was another missed 
opportunity to restore freedom of speech gradually in Australia. 
Of course, reforming section 18C should be seen not as a 
sufficient step on its own, but as one step towards re-asserting 
the importance of free speech. The recent proposed amendment 
that the Senate has rejected was only a minor improvement. 
 The proponents of change to section 18C merely wanted to 
replace the words “offend”, “insult” and “humiliate” with a 
higher threshold of “harass”, which provided an incipient re-
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orientation towards the protection of free speech. This is still well 
short of the original intent of the Labor Government when it 
enacted the legislation in 1992. Remarkably, any attempt to 
remedy this has been voted down by Labor itself together with 
the Greens and a couple of crossbenchers, including Nick 
Xenophon and the Tasmanian Independent, Jacqui Lambie. 
 One may attempt to find the reasons as to why the Labor 
Party stubbornly refused to restore free speech by amending a 
provision and returning it to the real issue of incitement of racial 
vilification. Ultimately, this failure to amend section 18C weakens 
our democracy and limits our ability to realise other human rights 
fully. Although the internal processes will now be more efficient, 
the Australian Human Rights Commission can still take a 
substantial amount of time before finalising any case and the 
accused person have the matter resolved. 
 This is not nearly good enough. A law which disallows a 
person from voicing comments deemed “offensive” to another 
person creates a chilling effect on free speech. As James 
Spigelman, QC, the former Chief Justice of the Supreme Court of 
New South Wales, points out, “the chilling effect of the mere 
possibility of legal processes will prevent speech that could have 
satisfied an exception”.35 In many respects, “the process is the 
punishment” particularly in a context where an allegation of 
racism inevitably carries with it special opprobrium in the 
community whether or not such an allegation is proven. 
 Attorney-General George Brandis once notoriously stated 
that section 18C should be amended because he thinks people 
have a fundamental right to bigotry: “People do have a right to 
be bigots you know”, he told the Senate.36 No, I did not know 
this but I know very well that such a comment is extremely 
unwise and it reveals an appalling lack of understanding of the 
subject. First of all, Senator Brandis should know that the matter 
has absolutely nothing to do with protecting bigots. Instead, the 
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vast majority of supporters of the repeal of section 18C are not 
condoning bigotry or promoting any such behaviour. Nor do 
they fail to acknowledge the enormous harm that racial 
vilification causes both to individual victims and the broader 
community; quite to the contrary. 
 There are many good reasons to recommend the repeal of 
section 18C and a complete analysis of the constitutional 
invalidity of the provision is found in No Offence Intended: Why 18C 
is Wrong, of which I am co-author.37 I strongly recommend that 
the Attorney-General read the book, as he may be able to learn 
something about the subject. First of all, our Attorney-General 
should know that there are serious doubts as to whether section 
18C would survive a constitutional challenge in its present form. 
In our view, the low threshold set by the inclusion of the words, 
“offend, insult, humiliate”, raises real questions as to whether this 
section would be supported by the Constitution of Australia. 
Why is it so hard for our political elite to protect free speech? Do 
they believe in free speech at all? 
 One thing is for sure: section 18C cannot be supported by 
the external affairs power of the Constitution. Under the 
conformity requirement, federal legislation must be reasonably 
capable of being considered appropriate and adapted to 
implementing the relevant treaty provision. We find that section 
18C is not reasonably capable of being considered appropriate 
and adapted to implementing either the International Covenant on 
Civil and Political Rights38 or the International Convention on the 
Elimination of All Forms of Racial Discrimination.39 On the contrary, 
the United Nations Human Rights Committee has explicitly 
stated that “freedom of opinion and freedom of expression” are 
“indispensable conditions for the realization of the principles of 
transparency and accountability that are, in turn, essential for the 
promotion and protection of human rights”. That same 
committee also stated: 
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 Freedom of opinion and freedom of expression are 
indispensable conditions for the full development of the 
person. They are essential for any society. They constitute 
the foundation stone for every free and democratic society. 
The two freedoms are closely related, with freedom of 
expression providing the vehicle for the exchange and 
development of opinions.40 

 
 As can be seen, the existing section 18C provision goes 
considerably further than the obligations imposed on Australia to 
protect against racial vilification and hatred under the 
international law. The external affairs power appears to be the 
head of power, but legislation must be capable of being reasonably 
“appropriate and adapted” to the treaty obligations, which is 
definitely not the case.41 There appears to be a real issue as to 
whether section 18C in its existing form would be reasonably 
considered to be “appropriate and adapted” to Australia’s 
international human rights obligations. By contrast, the proposed 
amendments rejected by the Senate in March 2017 appeared to 
be more directly tailored towards these international obligations 
and, therefore, fall more obviously within the scope of the 
external affairs power. 
 If this was not problematic enough, section 18C also 
impermissibly infringes the implied freedom of communication 
concerning political and governmental matters. Under the 
Constitution, Australians must be able to discuss controversial 
political and governmental matters freely, including those 
involving race, colour, ethnicity or nationality. Such discussion 
may at times involve employing language that some may find 
offensive. This is so because the High Court has found an 
implied freedom of political communication as a means of 
invalidating legislation on constitutional grounds.42 In Australian 
Capital Television Pty Ltd v The Commonwealth,43 Mason, CJ, held that 
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freedom of communication (and discussion) in relation to public 
and political affairs is an indispensable element in a democratic 
society. He argued for the “indivisibility” of freedom of 
communication as related to public affairs and political 
discussion: 
 
 Freedom of communication in relation to public affairs 

and political discussion cannot be confined to 
communications between elected representatives and 
candidates for election on the one hand and the electorate 
on the other. The efficacy of representative government 
depends also upon free communication on such matters 
between all persons, groups and other bodies in the 
community. . . . The concept of freedom to communicate 
with respect to public affairs and political discussion does 
not lend itself to subdivision . . . . The consequence is that 
the implied freedom of communication extends to all 
matters of public affairs and political discussion . . . .44 

 
 As for the validity of section 18C in light of our 
constitutionally prescribed system of representative and 
responsible government, Australians must be free to 
communicate about government and political matters fully and 
frankly. Such communication is critical to law-making, and to 
holding both the executive and the legislature accountable.45 That 
freedom of speech is a fundamental aspect of democratic 
deliberation forms the basis of the High Court’s implied freedom 
of political communication. In the words of the former Chief 
Justice, Sir Anthony Mason: 
 Only by exercising that freedom can the citizen criticise 

government decisions and actions, seek to bring about 
change, call for action where none has been taken and in 
this way influence the elected representatives . . . . Absent 
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such a freedom of communication, representative 
government would fail to achieve its purpose, namely, 
government by the people through their elected 
representatives.46 

 
 Under the Constitution, sovereignty ultimately resides in the 
Australian people.47 And, since we are a sovereign people, no 
government in this country should prevent us fully, frankly and 
robustly discussing controversial political matters, and such 
discussion may actually involve employing language that some (or 
even most) find offensive and even insulting. What is more, in 
Attorney-General (SA) v Corporation of the City of Adelaide (2013) 
French, CJ, stated: 
 
 Freedom of speech is a long-established common law 

freedom . . . linked to the proper functioning of 
representative democracies and on that basis has informed 
the application of public interest considerations to claimed 
restraints upon publication of information.48 

 
 Earlier, in Coleman v Power,49 the majority decided that a law 
cannot, consistently with the implied freedom, prohibit speech of 
an insulting nature without significant qualifications. As noted by 
McHugh, J, “insults are a legitimate part of the political 
discussion protected by the Constitution”.50 Insofar as the 
insulting words are used in the course of political discussion, he 
concluded: “An unqualified prohibition on their use cannot be 
justified as compatible with the implied freedom”.51 Gummow 
and Hayne, JJ, concurred. According to them, “[i]nsult and 
invective have been employed in political communication at least 
since the time of Demosthenes”.52 Kirby, J, also concurred and 
added that “Australian politics has regularly included insult and 
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emotion, calumny and invective”,53 and that the implied freedom 
must allow for all of this. 
 And just how offensive can political communication be? 
This was considered by the High Court in Roberts v Bass.54 During 
the course of that judgment, which dealt with untrue allegations 
made against a member of the South Australian Parliament, 
Kirby, J, stated that the implied freedom protects insults, abuse, 
and ridicule made in the process of the political communication. 
He stated: “Political communication in Australia is often robust, 
exaggerated, angry, mixing fact and comment and commonly 
appealing to prejudice, fear and self-interest”.55 
 The natural implication of decisions such as Roberts v Bass56 
and Coleman v Power57 is that laws that prohibit “offence”, “insult” 
or “humiliation”, in the context of public affairs or political 
discussion, will infringe the implied freedom of political 
communication.58 
 The fact that our federal politicians can display such a 
blatant disregard for constitutional matters should be a cause of 
great concern. They should know the Constitution of Australia 
and respect it more properly but, unfortunately, I am not 
convinced that our current government is doing enough 
effectively to restore freedom of speech in Australia. Above all, it 
is important not to lose sight of the need to reform section 18C, 
even despite the rejection of proposed changes by the Senate in 
March 2017. In my view, repealing section 18C is the only 
possible way to respect the democratic nature of the Constitution 
and to restore the basic right to free speech in this country more 
gradually. 
 

Labor’s move to extend section 18C 
 If things were not bad enough the Labor Party now 
apparently seeks to extend the reach of section 18C to cover 
religious grounds. Labor’s shadow Attorney-General, Mark 
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Dreyfus, has confirmed that Labor supports such changes to the 
Racial Discrimination Act.59 Because the Leader of the 
Opposition, Bill Shorten, stubbornly rejects any changes to 
section 18C, there appears to be a strategy not only to consolidate 
all anti-discrimination laws, but to extend the controversial 
section to religious grounds, among other things. 
 The proposal comes from Labor member of the House of 
Representatives, Anne Aly, and it seeks to expand the scope of 
anti-discrimination laws to religion, while simultaneously 
imposing significant restrictions on free speech and religious 
freedom. The prospect of supporting such amendments emerged 
when Dr Aly said there was “scope to reassess” extending 
section 18C, arguing that “the racism debate” now “extends to 
religion”. She contends that such an extension is necessary 
because, in her own opinion, “we have definitely seen an increase 
in anti-Islamic rhetoric”.60 
 Dr Aly’s proposal has been strongly denounced by federal 
MP, Tim Wilson, a former Human Rights Commissioner. He 
argues in strong terms that such a proposal is part of a “mad, 
ideological drive of the modern Labor Party to use laws to shut 
people up”, which could “turn Australia into Saudi Arabia, where 
people can be hauled before courts for criticising religion”.61 
Indeed, James Spigelman, QC, once stated that the introduction 
of such a law protecting religious people from strong criticism 
would have the practical effect of reintroducing the crime of 
blasphemy into Australia’s law.62 
 Dr Aly’s controversial proposal aims at applying to religion 
the same formulations which are applied to race. But religion, 
contrary to race, is basically a matter of choice, not an immutable 
genetic characteristic. In contrast to racial issues, where one finds 
no matters of “true” or “false”, religious beliefs involve claims to 
truth and error. As Ivan Hare points out, “religions inevitably 
make competing and often incompatible claims about the nature 
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of the true god, the origins of the universe, the path to 
enlightenment and how to live a good life and so on. These sorts 
of claims are not mirrored in racial discourse.”63 
 This is why Rex Ahdar, a Professor of Law, is correct to 
state that the laws of a democratic society “should be less ready 
to protect people from vilification based on the voluntary life 
choices of its citizens compared to an unchangeable attribute of 
their birth”.64 Indeed, laws that make it illegal to voice a comment 
that may be regarded as “offensive” to any religious group 
inevitably create an undue form of blasphemy law by stealth. 
Such laws unreasonably compromise our freedom of political 
communication, a freedom derived from our system of 
representative government and implied in our federal 
Constitution. Otherwise, are we really willing to create in this 
country the crime of blasphemy that the Organization of the 
Islamic Conference (OIC) proposes? 
 Naturally, radical Muslims living in western democracies 
have to find different ways to punish legally those who “offend” 
their beliefs. They will find in religious anti-discrimination laws a 
suitable mechanism to strike fear in the hearts of the “enemies of 
the faith.” Not surprisingly, Dr Aly’s idea has obtained 
enthusiastic support from the Federation of Islamic Councils. 
The President of this Islamic organisation, Keysar Trad, stated: 
“Of course we need religious protection. Section 18C should be 
strengthened and broadened . . . so that Australians can go about 
their legitimate daily business . . . free from persecution on the 
basis of their religious affiliation”.65 
 Although it is not clear why such religious people should 
merit any form of statutory protection, even the slightest criticism 
of the most appalling beliefs might result in someone being 
dragged into a court and accused of “religious intolerance”.66 This 
assumption was proven correct when one considers what took 
place in Islamic Council of Victoria v Catch the Fire Ministries67 in 
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Victoria, an episode which illustrates the full potential for Islamic 
extremists to abuse these laws because they are reluctant to 
endure any criticism of their beliefs.68 
 Australians must be entitled to manifest their opinion as to 
why they might regard any aspect of any belief as ultimately 
mendacious, retrograde and mindless. There is no apparent 
reason why speech in respect of religious matters should not 
simultaneously be characterized as a constitutionally valid 
exercise of free speech according to the implied freedom of 
political communication. Religion is rarely a private matter alone 
and the very nature of religious speech is often intertwined with 
“political opinions, perspectives, philosophies and practices”.69 
Hence, as Nicholas Aroney, a Professor of Law at the University 
of Queensland points out, law which prohibits religious 
vilification may very well infringe the implied right to freedom of 
political communication.70 
 

Final considerations 
 Any speech, in order to be properly restricted by law, needs 
to cause actual harm to another person directly, such as inciting 
violence or riots on the streets, for example. If properly 
construed, anti-discrimination laws might be constitutionally valid 
in limited circumstances; otherwise, these laws are constitutionally 
invalid due to inconsistency with the implied freedom of political 
communication. These laws must be tested according to 
principles that leave sufficient room for the expression of values 
and beliefs that are politically relevant. This means that any 
legislative prohibition on freedom of speech must always be 
interpreted narrowly, and the exceptions are to be construed 
widely so as to leave enough room for a free communication of 
political ideas. 
 At the same time, to the extent that any law is not or 
cannot be interpreted in this particular way, there is a good 
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reason to believe that such law must be held constitutionally 
invalid. The court must have the courage to do so. After all, the 
High Court of Australia has constantly relied on the implied 
freedom of political communication to declare that a 
fundamental right to speak freely on public affairs and political 
issues is a foundation of our democracy. Assuming that this 
implies that political speech can only be suppressed if it is likely 
to cause immediate violence, any suppression of other forms of 
political speech amounts to a violation of the freedom of political 
communication derived from our system of representative 
government and implied in the Australian Constitution. 
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3 
 

 

Government not Gridlock 
 
 

Tony Abbott 
 
 
 It is terrific to be here with the members and supporters of 
The Samuel Griffith Society. It is great to be with people who 
appreciate and cherish our Constitution and the other traditions 
which have made us the country that we are. 
 I am honoured to be here two years running. 
 I said at the close of my presentation in 2016 that, as a 
nation, we should focus on our strengths more than our 
weaknesses. Having said that in 2016, and having done my best 
to focus on our constitutional and cultural strengths, in this 
address I want to focus on what I think is a constitutional and 
cultural weakness. That is the inability of centre-right 
governments to get centre-right legislation through the 
Parliament because of the power and the nature of the 
contemporary Senate. Because of this, I believe that, at least 
when centre-right governments are in office, we have gridlock, 
not government; and we have governments that are in office but 
not in power. 
 What I want to do in this address is to outline what I think 
is the contemporary reality, to look at some of the reasons for 
this predicament, and then to chart a possible way forward. (I 
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understand that my friend and colleague, Senator James 
Paterson, will give what might be described as an address in reply 
afterwards.) 
 The biggest public policy problem that we have is the 
inability of government to live within its means; and, yet, centre-
right measures to deal with this problem consistently fail to pass 
the Senate, and there is no better illustration of this than the fate 
of the 2014 Budget. 
 The 2014 Budget proposed a range of measures – all of 
which were long-term structural economic reforms and all of 
which would have had the impact of sustainably and substantially 
reducing government spending. We wanted to replace male total 
average weekly earnings indexation for social security benefits 
with indexation based on the consumer price index. That would 
have quite significantly slowed the growth of social security 
spending over time. 
 We wanted to say to young people: you cannot leave 
school and go on the dole; you have either to be learning or 
earning because the last thing we want is to set you up for an 
unsatisfactory life by subsidising idleness. 
 We said that once the youngest child had left home to go 
to school there should be no further access to family tax benefit 
part B, certainly for middle income and upper income families. 
 We wanted to deregulate universities because we thought 
that if there was one institution in our society that was surely 
capable of standing on its own two feet, charging its own fees, it 
was universities. 
 And we wanted to start the process of restoring funding 
responsibilities for public schools and public hospitals to the 
States. None of these measures made it through the Senate even 
though all of them were essentials to the Budget strategy of 
2014. In fact, the only significant Budget measure of 2014 that 
made it through the Senate was the temporary deficit reduction 
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levy; in other words, all of the legislative savings failed, but the 
one tax increase passed. 
 What we saw was a graphic illustration of a Senate that 
would pass centre-left measures but would not pass centre-right 
ones. 
 The Turnbull Government has drawn the obvious 
conclusion from the 2014 Budget that the only way we would 
ever balance the budget is to increase taxes, even though this 
obviously has impacts on economic growth. And so, since the 
2014 Budget, we have had superannuation tax increases and, in 
the 2017 Budget, we had the bank tax; and, notwithstanding 
those tax increases, we have a situation where the return to 
surplus, essential if generational theft is to be avoided, is still 
mirage-like beyond the forward estimates period. 
 The problem when centre-right governments introduce 
centre-left measures is that they invariably end up looking weak 
and unprincipled. That was my problem when we brought in the 
temporary deficit reduction levy and, regrettably, it is the current 
Government’s problem for the superannuation tax and the bank 
tax. 
 Why has the Senate become so difficult? Well, in part, it is 
because the Senate has always been, along with the United States 
Senate, the world’s most powerful upper house. In almost all 
material respects; it has almost identical powers to the House of 
Representatives. But there has been a very significant change in 
the last 30 years. Prior to 1984, there were five senators elected 
per State in a normal half-Senate election: to get three senators 
out of five, in other words a majority in that State, you only 
needed 51 percent of the vote. Since 1984, there have been six 
senators per State in a half-Senate election and to get four out of 
six you need 58 percent of the vote. And only once, in 
Queensland in 2004, has that ever been fluked. 
 But it is not just the Senate’s electoral arithmetic that has 
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changed; the Senate’s culture has changed as well. Some of us are 
old enough to remember the so-called constitutional crisis of 
1975. The line that was pedalled back then was that the Senate 
should be a house of review, not a house of rejection. And it is 
true that, in those days, most people did think that the Senate 
should be a house of review. But since those days there has been 
an extraordinary growth in the mind of Senate minorities that 
they have a mandate which is every bit as morally legitimate as 
the mandate of the Government of the day. 
 The last balance of power party that worked with the 
Government of the day, that actually took responsibility for 
difficult legislation, was the Australian Democrats. It worked 
with the Howard Government to introduce the Goods and 
Services Tax back at the turn of the century. And because the 
Democrats took responsibility for a difficult but necessary 
economic reform, they suffered massive internal divisions and 
were ultimately obliterated by the electorate. 
 An obvious lesson has been drawn from the fate of the 
Democrats by minor parties and independents: do not take 
responsibility for politically difficult things. 
 So what should we do? We can maintain business as usual. 
Now, under business as usual, our polity will look less and less 
like polities of the countries we are accustomed to compare 
ourselves with, the United States and the United Kingdom, and 
more and more like Italy. We are unlike the United States, 
because while their Senate is just as difficult as ours, while the 
President of the day has just as much difficulty getting his 
legislation through the Congress as our Prime Minister of the 
centre-right has getting legislation through the Parliament, at 
least the President has security of tenure which centre-right 
prime ministers in this country do not have. 
 And if we look at the United Kingdom, there is a degree of 
security of tenure provided to Conservative prime ministers by 
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their electoral college system; and certainly the House of Lords 
can only delay legislation, it cannot reject it. So our polity will be 
a different beast in the decades to come than that which we have 
assumed it to be under a business as usual scenario. Indeed, it 
would take a crisis, and probably a Labor government in a time 
of crisis, before we would tackle the debt and deficit issues that 
we have. 
 Paradoxically, under business as usual only a centre-left 
government could get centre-right measures through Parliament 
because only a centre-left government could count on the 
support of enough other votes to get its legislation passed. 
 That is the first way of approaching things; another way of 
approaching things would be to say, well, you just have to be 
better and better at selling yourselves and you have to be readier 
to promise difficult measures up-front before an election if you 
are to expect a Senate dominated by a populist cross-bench to 
support them. 
 It is true that the Abbott Government did succeed in 
repealing the carbon tax and the mining tax: they were clear 
election commitments. 
 It is true that we did eventually succeed in persuading the 
then Senate to repeal the school children’s bonus and the low 
income supplement; again, they had been commitments that we 
made at the election. We were not able to persuade the Senate to 
support reduced spending on public schools and public hospitals 
even though they were clear commitments that we made in the 
2013 election campaign and had been ferociously attacked for so 
doing. And, while the Turnbull Government certainly did 
eventually get the Australian Building and Construction 
Commission legislation through the Senate, it was in a somewhat 
watered down form. 
 So, as things stand, even if you promise difficult, 
contentious measures before elections, even if you cop all the 
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political slack for putting those forward, you cannot be confident 
that your mandate will be respected by the Senate. Take, for 
instance, the Government’s commitment to a plebiscite on same-
sex marriage. There could be few things that were clearer in the 
2016 election campaign than the Government’s commitment to 
a plebiscite on same-sex marriage, but twice that has been 
refused by the Senate. 
 The third option: we could reduce the size of the Senate. 
That would also require reducing the size of the House of 
Representatives; I do not think that is realistic. The hardest thing 
is to try and get five politicians, five sitting members, to go into 
four seats; it is a recipe for political disaster. 
 We could increase the size of the Senate so we have seven 
senators per State to be elected at a half-Senate election. That 
would reduce the vote required to get four out of seven to 50 
percent, but I think we have enough politicians already. I do not 
think many would support increasing the size of the Parliament. 
 Finally, the fifth option is to reduce the power of the 
Senate. This is what the Howard Government put forward in 
2003. It was obvious at that stage that the Senate was going to be 
a problem, with the demise of the Australian Democrats; so, in 
2003, the Howard Government proposed, amongst other things, 
an amendment to section 57 of the Constitution, such that, if the 
Senate rejected legislation three months apart, it would go to a 
joint sitting of both houses without the need of a double 
dissolution first. 
 I can imagine that in a situation such as this, the immediate 
reaction to such a proposal would be, well, if you reduce the 
power of the Senate, you give bad governments more of an 
opportunity to ram through bad legislation. 
 The problem is, centre-left legislation can go through 
anyway, because a populist cross-bench will almost always 
support more spending, more regulating and more taxes on the 
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so-called rich. So centre-left governments do not have difficulty; 
it is centre-right governments that have the difficulty and I 
would argue that centre-right governments, and centre-right 
governments alone, under normal circumstances, have the will to 
put solutions in place. 
 Again, I know that an audience such as this, quite rightly, 
are reluctant constitutional reformers. We should not lightly 
change the Constitution that has served us so well for more than 
a century. And yet, we should not be afraid to change when it is 
clearly change for the better. And let us face it, the constitutional 
founders envisioned from time to time the Constitution might 
need to be changed – obviously they did. Had they believed it 
should be set in stone forever, there would have been no section 
128 mechanism for making alterations possible. 
 If we look at our ultimate political guide and guru, 
Edmund Burke, the father of modern conservatism, he said that 
a country without the means of change is a country without the 
means of its own preservation. So we cannot be against all 
change; we need to be sensible about the change we support. 
 Here is my proposal which I put before you knowing that 
here is an audience both expert and, in broad terms, sympathetic. 
My hope is that by putting this proposition to you, there will be 
an element of testing and I will be better able to gauge the 
wisdom and feasibility of taking it forward. 
 I have to say I would be happy to fight an election with a 
simultaneous referendum proposal along the lines that John 
Howard put forward in 2003 because it would give the people of 
Australia a very clear choice – do you want government or do 
you want gridlock? Do you want a government that can make 
promises with a realistic prospect of being able to keep them? 
Or, do you want government that, with the best will in the 
world, will be prevented by the Parliament from doing that 
which it said it would do. 



56 

 I have not always been a favourite of Western Australian 
conservatives, in particular because I wrote a book years ago 
called Battlelines where, amongst other things, I suggested that we 
look at amending the Constitution to allow, under certain 
circumstances, for the Commonwealth to have the power, in 
narrowly defined circumstances, to override the States. 
 I put that proposal forward because, in those days, the end 
of the Howard era, we had what was by and large a very good 
federal government that was being taken advantage of by a series 
of, by and large, very profligate State governments. The job of 
the conservative is not to apply some kind of theoretical 
abstractions to life. The job of the conservative is to identify the 
principal problems of the day and to put forward practical 
solutions. 
 Today, our problem is less bad State governments 
although they have not gone away. Today our problem is a 
Commonwealth Government that wants to do the right thing 
but cannot because, all too often, the Senate will not let it. In the 
end, the ultimate challenge for all of us, but particularly for 
conservatives, is to solve problems. That is what distinguishes us 
from ideologues of the left and of the right; we are practical 
problem-solvers. We are not pure pragmatists because we have 
sets of principles and values that have stood the test of time and 
that we passionately believe in. But, in the end, it is the solution 
to these problems or for the better management of these 
problems that our values and our principles should be applied. 
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4 
 

In Defence of the Senate 
 
 

James Paterson 
 
 
 The Samuel Griffith Society’s role today is more important 
than ever. It seems that every day brings a new, novel, bad idea 
to change the Constitution – whether it is a referendum to allow 
foreign citizens to serve in Parliament, a bizarre two-step 
plebiscite and referendum process to become a republic, radical 
proposals to recognise Indigenous Australians in the 
Constitution, or a change to fixed four-year terms for the 
Commonwealth Parliament. Defenders of the Constitution have 
our work cut out for us.  
 It has become so bad that I recently read an article – by an 
ABC journalist, of course – seriously suggesting that there are 
lessons for Australia in the French approach to constitutional 
reform. Presumably they meant without the military coups and 
bloodshed, although with the ABC you can never be certain. 
 The Society’s role of fostering an appreciation for, and 
understanding of, the origins of our Constitution has never been 
more needed. We can thank our founders for having the 
foresight to make changing the Constitution appropriately 
difficult. It has meant that, over time, most bad ideas to change 
the Constitution have fallen by the wayside – if only thanks to 
their advocates’ pragmatic judgments about the poor prospects 
of success. 
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 But we cannot be complacent. It is not enough to assume 
that bad ideas will continue to fail on their own. We all have an 
obligation to explain patiently the dangers of constitutional 
change and the merits of our existing system. 
 That is why I have come out early, in advance of my party 
adopting a formal position, warning about the increasingly 
extreme proposals for Indigenous constitutional recognition – 
including the novel idea adopted at Uluru for a consultative or 
representative body enshrined in our Constitution. 
 You might not realise it, but today’s debate is more 
common than you might think. Not so much a freshly-minted 
backbencher like me sharing the stage with a former prime 
minister. But in Canberra, a member of the House of 
Representatives complaining about the Senate, and a senator 
objecting, is a fairly common occurrence. 
 I promise that my reservations about weakening the Senate 
are not entirely motivated by self-interest. I held the same view 
not long ago, before I became a senator. I must admit, 
nevertheless, that my appreciation for the chamber has been 
enhanced by my new responsibilities. 
 I should declare upfront that I am not only not a 
constitutional lawyer, I am not even a lawyer at all. So I offer you 
a practitioner’s view of this debate. 
 

Another bad idea for constitutional reform 
 I am sorry to say that I regard Mr Abbott’s proposal to 
reshape the Senate as yet another bad idea of constitutional 
reform. But, in Mr Abbott’s case, I acknowledge the principled 
and considered position it comes from. 
 I also accept that my task of defending the Senate has not 
been made easy by recent events. Just last week we had a 
member of the Senate treat it like just another stage for a 
political stunt. Pauline Hanson’s use of a burka as a prop to 
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illustrate a political point, in my view, only served to undermine 
the chamber further in the eyes of the Australian public. Senator 
Hanson would have been entirely within her rights to ask a 
question about banning the burka. It is a question on which 
people of goodwill can disagree legitimately. But when some of 
the most common phrases used to describe the Senate are “a 
joke” and “a circus”, we have a serious problem. 
 At a time of declining faith in our democratic institutions, 
this was an unhelpful intervention. And given the central role 
our parliamentary system has played in upholding our unique 
freedoms and prosperity, we all have a stake in preserving it. 
 The 2017 federal Budget also has not helped my cause. 
Some of the measures to increase revenue have been 
characterised as “Senate taxes”. The Government has been 
appropriately frank in admitting this is not our preferred path to 
fiscal responsibility. But in light of the Senate’s rejection of many 
spending reduction measures, the Government felt it had no 
other choice. 
 It is on fiscal issues that those proposing Senate reform are 
on the strongest ground. 
 Many reasonable measures proposed in budgets since we 
were elected in 2013 have been refused by a chamber seemingly 
unconcerned with the moral and economic problems caused by 
ever-spiralling debt. Indeed, they were the sorts of reforms that, 
in a previous life, I and my former colleagues at the Institute of 
Public Affairs urged the Government to adopt. While I accept 
that the Senate was unlikely to agree to all of them, the sheer 
number and magnitude of measures that were rejected 
demonstrate that the Senate is abrogating its responsibility to 
future generations who will bear the burden of our debt. 
 But even these legitimate frustrations are not enough for 
me to endorse a proposal along the lines John Howard explored 
in 2003. This is because it would fundamentally undermine the 
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role of the Senate as a house of review, reducing it to a house of 
delay. Allowing a government to hold a joint sitting of the 
Parliament in order to use its numbers in the House of 
Representatives to push through any reform that the Senate has 
twice rejected in just three months would render it toothless. 
 

The achievements of the Senate 
 I admit that the Australian Senate does not have quite the 
same storied and celebrated history as the United States Senate. 
The first 100 pages of Robert’s Caro’s Master of the Senate 
powerfully document some of the most significant moments in 
the political history of the United States, which occurred in the 
Senate – like its roles in preventing a wholly-political 
impeachment of President Andrew Johnson in 1868, and 
stopping Franklin Delano Roosevelt’s attempt to pack the 
Supreme Court in 1937. 
 But there are some less spectacular achievements of the 
Australian Senate worth remarking on to provide some context 
for this debate: 
● In 1917, it stopped an unorthodox plan by the Hughes 

Government to extend the term of the House of 
Representatives via an Act of the Parliament of the United 
Kingdom. 

● In 1967, the Senate compelled disclosure of the misuse of 
VIP flights during the Holt Government. Today details of 
government expenditure like this are routinely tabled in the 
Senate as an important public accountability mechanism.  

● In 1975, the Senate used its powers, when the Whitlam 
Government was in office, to summon officials to answer 
questions about the Loans affair. The process helped draw 
public attention to the crisis and demonstrated that there 
were serious questions to be answered. 

● In 1987, it was not just the Senate’s power to block 
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legislation that defeated the Hawke Government’s 
Australia Card, but also its power to disallow regulations 
that meant the Government never bothered to hold the 
joint sitting it was entitled to after a double dissolution 
election to push through the proposal. 

● In 2002, a batch of five anti-terrorism bills passed the 
House of Representatives only one day after they were 
introduced. But, after an inquiry which received more than 
400 submissions, the Government-controlled Senate Legal 
Affairs and Constitutional Committee proposed extensive 
amendments. Evidently they were reasonable and 
worthwhile as the Government accepted them and secured 
the passage of the laws. 

● In 2016, a committee I chaired used its powers to reveal 
publicly the previously secret salary of the Chief Executive 
Officer of Australia Post, which led to significant policy 
changes for executive remuneration in government 
business enterprises. 

 

The issues that advocates of Senate reform 
overlook 
 Scrutiny committees – which go some way to protecting 
civil liberties and rule of law principles – like regulations and 
ordinances, and scrutiny of bills, are unique beasts of the Senate. 
And it is hard to imagine the government-dominated House of 
Representatives fulfilling this role effectively. Nor could the 
estimates process – which routinely exposes government misuse 
of public money and other mismanagement – occur in any other 
chamber. 
 In my view, advocates of reform to the Senate’s powers 
overlook seven key issues: 
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The benefits of obstruction 
 Firstly, and most importantly, while I accept that these 
changes would make it easier for good governments to do good 
things, it would also make it easier for bad governments to do 
bad things. 
 The way the Senate frustrates us now on fiscal issues is the 
same way it could limit a future government’s attempts to enact 
reforms we disagree with. Indeed, we do not need to rely on 
hypothetical future examples. The Senate’s defeat of the Rudd 
Government’s proposed Carbon Pollution Reduction Scheme, in 
2009, was not only essential to our eventual return to 
government in 2013; the delay it caused in the subsequent 
legislation of an emissions trading scheme is what ensured we 
were able to repeal it upon returning to government. 
 Had the legislation passed in 2009, Kevin Rudd might still 
be Prime Minister today! And, even if he were not, his scheme, 
or Julia Gillard’s revised version, would have proceeded to the 
tradeable property right stage that some experts argued would 
have required a massive compensation bill under the just terms 
provision of the Constitution. This would have made the task of 
repealing it much less straightforward. As it was, Gillard’s 
scheme never went beyond the fixed price or carbon tax period, 
which smoothed the path to repeal. 
 And do we really think the Rudd-Gillard era would have 
been better if those governments had had no obstacle in the 
Senate to contend with? 
 For me, one of the iron laws of politics is never to give a 
power to yourself that you would not be equally happy to see 
wielded by your political opponents. All else being equal, they 
will be in government about as often as you will. And they will 
use that power for their own ends at least as effectively as you 
will for yours. 
 In an ideal world we would have a system that allowed 
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good governments to do good things but prevented bad 
governments from doing bad things. But since Australians 
disagree about what is a good and what is a bad government, I 
doubt that that is possible. 
 We therefore have to accept either a system which paves 
the way for both good and bad governments to do as they wish, 
or one which places some limitations on their ability to govern. 
 Ultimately, if forced to choose, I would rather a system of 
limited government, as frustrating as that may be whilst we are in 
government. 
 

Our bicameral system has served us well 
 Secondly, advocates of reform are relying on too narrow a 
snapshot of Senate history on which to base their calls for 
change. It is wrong to assume the current frustrations are a new 
normal or permanent fixture. They have not been historically, 
and it is far from certain to assume this current dynamic will 
continue forever. Governments, even in recent history, have 
found ways to grapple with and accommodate the concerns of 
the Senate. 
 Our bicameral Westminster system has served us 
remarkably well for the vast majority of its 116 years. This 
includes an unprecedented era of growth post-1948, when 
proportional voting was first introduced for Senate elections and 
it first began to resemble the chamber we have today. 
 While there are many things we would all like to change 
about Australia, it is hard to identify a system of government that 
has produced better outcomes than ours. This is the ultimate 
test. Virtually no other country can match our recent record-
breaking period of economic growth and prosperity, or our 
peaceful and harmonious society. Our freedoms have remained 
largely intact. The very fact that such a young country is one of 
the longest continuous democracies is a testament to our existing 
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political system. 
 Perhaps if the current obstinacy were to persist for many 
more years, and if it were to have continuing, demonstrably 
negative effects, it could be worth re-evaluating. But right now 
we do not have anywhere nearly a sufficiently large sample size 
to justify such a radical change. 
 

Blame the parties for gridlock, not the Senate itself 
 Thirdly, much of the frustration is currently misdirected at 
the Senate itself and not the parties within it. To be sure, the 
Labor Party, the Greens, and much of the cross-bench have used 
the Senate’s powers to full effect. But that is a choice they have 
made and they deserve to bear responsibility for it. It is not the 
fault of the Senate as an institution that Bill Shorten has failed to 
recognise the mandate of Coalition governments. Blaming the 
Senate lets them off lightly. We will make our task of sheeting 
that responsibility home to them easiest when we earn a mandate 
for as many of the policies that we propose as practical, and we 
effectively campaign for them to earn genuine community 
support. 
 

Do not ignore the Government’s achievements in 
the Senate 
 Fourthly, advocates of reform fail to recognise recent 
achievements of the Government in the Senate. This is 
particularly clear in the industrial relations space. Against all 
predictions, the Government has successfully negotiated the 
passage of long-held priorities like restoration of the Australian 
Building and Construction Commission, and establishment of 
the Registered Organisations Commission. And we are well on 
the way to implementing the full recommendations of the 
Heydon Royal Commission – the most recent of which, the 
banning of corrupting payments between businesses and unions, 
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passed just last week. Since we are here in Western Australia, it is 
only appropriate I recognise the particular success your very own 
senator, Michaelia Cash, has had in this area. 
 Another of your senators, Mathias Cormann, has also had 
notable successes in negotiating with the cross-bench. After the 
2016 election, he even managed to convince the Senate to vote 
for spending cuts in the omnibus savings bill! 
 To be sure, this does not represent the Government’s 
entire agenda, but it does represent a substantial part of it, and 
no one could suggest it has been uncontentious. 
 

Undermining the Senate’s mechanisms of review 
 Fifthly, we have to consider the full costs of change. If we 
were to implement this reform, in my view, we would lose more 
than just the Senate’s power to block legislation. The vital review 
mechanisms in the Senate, including the committee process, only 
have weight because every government knows ignoring them 
could cause their legislative agenda to be derailed. Many a 
minister has been saved from drafting errors and unintended 
consequences by amendments proposed in the Senate. While 
these would likely still be offered, it is very easy to foresee 
governments increasingly ignoring them as the consequences of 
doing so are removed. 
 

Changes can be made that do not require 
amendment to the Constitution  
 Sixthly, there are other changes that can be made to 
improve the functioning of the Senate that do not require 
amendment of the Constitution. One such change has already 
been made, and we are yet to see the full benefits of it: the 
reforms to the Senate voting system that the Government 
introduced before the 2016 election will, with time, lead to a 
more genuinely representative Senate. It will not eliminate minor 
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parties or the cross-bench entirely, but it will ensure that those 
who are elected have a genuine community mandate to be there. 
 Because the 2016 election was a double dissolution, we 
have not yet seen the full benefits of this reform – although this 
new Senate has certainly been easier for the Government to 
work with than the last. In the previous Parliament, of which I 
was briefly a member, if the ALP and the Greens opposed the 
Government, it needed six out of the eight cross-benchers to 
pass a bill. That often meant the Government had to strike six 
political deals to secure its legislation, and because of the 
disparate nature of that cross-bench, striking a deal with one of 
them often cost the support of others. 
 Although the new Senate has a larger cross-bench of 12 
senators, the fact that they are now partly comprised of larger 
groupings – like the four One Nation senators and the three in 
the Nick Xenophon Team – means that there are fewer 
negotiating partners with whom the Government needs to work. 
 Assuming the next election is a normal half-Senate one, 
there is reason to believe the Senate cross-bench will shrink 
considerably. The quota for election will obviously rise from 7.7 
percent to 14.3 percent, which substantially raises the bar for 
minor parties and independents. 
 And of the 12 cross-benchers, seven are up for re-election. 
Of the nine Greens, six face re-election. If the results of the 2016 
election were replicated exactly, only three of the cross-benchers 
would be returned. Two of the Greens would lose, with another 
highly vulnerable. 
 These results would make life easier for the Government 
in a new Parliament. At the very least, we need to wait a few 
election cycles to see the full effects of these reforms before we 
prematurely declare the Senate unworkable. 
 While it is true that relatively declining support for the 
major parties means neither is likely to win a Senate majority 
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again, the reforms should ensure that the trend of runaway 
growth in election of unrepresentative minor party senators who 
have managed to cobble together elaborate preference deals, 
which began in 2013, should be arrested. 
 

Restoring the Senate’s committee system 
 Finally, there are other ways the Senate could improve its 
own functioning and standing in the community. The Senate 
committee system does not hold the same respect it once did. A 
principal cause of that is the shamelessly partisan way 
committees have been used not for scrutiny of government bills 
or programs, but as just another tool in the campaign arsenal. 
 For example, the Senate’s Community Affairs References 
Committee, dominated by the Opposition, recently held an 
inquiry into the Centrelink debt recovery program. This is a 
worthy topic for an inquiry, but probably not one that required 
no less than nine public hearings all over Australia in order to get 
to the bottom of any policy issues. 
 More generally, Senate committees have been overloaded 
with inquiry after inquiry. This week, committees I am a member 
of held seven inquiries. Even if I wanted to attend them all, it 
would have been physically impossible, and there are colleagues 
who have it worse than I. 
 The effect of this overloading means that, for many 
hearings, only the bare minimum of two senators attend to 
provide a quorum, which shows no respect for the witnesses 
who appear. It is increasingly difficult to be across all the 
submissions to each inquiry, meaning senators are not across the 
detail even when they do attend. And the hard-working 
professional secretariat staff of committees are swamped with 
work, meaning the reports they help us write are much less 
substantial and authoritative than they once were. 
 This could be easily overcome by agreement of the parties 
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in the Senate to limit the number of inquiries that take place, if 
necessary by amending the standing orders to mandate it. 
 

The risks of weakening the Senate far 
outweigh the potential benefits 
 I am not here to argue that the Senate is perfect – far from 
it. But the risks of weakening the Senate far outweigh the 
potential benefits. As frustrating as my side of politics may 
presently find the upper chamber, I have no doubt there will be 
times in the future we will cherish it when we are not in power. 
 While our founders may not have foreseen Jacqui Lambie 
or Sarah Hanson-Young, we know they designed the Senate as it 
is for a purpose. From the debates at Federation, it is clear they 
looked to the United States Senate for inspiration in the 
knowledge that it had often frustrated administrations. 
 In the words of Edmund Barton, “The Constitution 
designed the Senate to be a House of greater power than any 
ordinary second chamber.” In my view, the founders were right 
to do so. 
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Western Australia and the 

Goods and Services Tax 

 

Mike Nahan 
 
 
 If you are following the politics in Western Australia, the 
conference of the West Australian branch of the Labor Party is 
in town today, and Bill Shorten, the federal leader, has had his 
Eureka moment. He has come down from the mountain with his 
tablets and said: “I have solved the GST [goods and services tax] 
issue.” Actually, all he has done is to perpetuate the problem that 
we have had for decades. That is, because of the problems with 
the interpretations of our constitutional structures, he has 
promised either to borrow $1.6bn or, more probably, tax more 
and use those proceeds to soak a paper over an issue in Western 
Australia. It is an illustration of the problem and not an 
illustration of a solution. 
 What I propose in this address is to discuss with the 
learned people of The Samuel Griffith Society an issue or 
proposal that I want to pursue because this Society is the right 
group to begin the discussion. 
 I am not a lawyer: I am a politician now, and an economist 
before. I have spent a great deal of my life looking at federal 
fiscal issues. My first task with the Institute of Public Affairs was 
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with the States Policy Unit, where I went around and 
commented on federalism and the States’ budgets for quite a few 
years, with John Stone, Des Moore and other learned people 
who have been participating in The Samuel Griffith Society for a 
long time. 
 One of the issues that The Samuel Griffith Society, and I, 
and others, have talked over and over about is the 
misinterpretation of the Australian Constitution. 
 Under the Constitution, Australia was meant to be a 
federation of States with enumerated powers between the States 
and Canberra. It was based to some extent on American 
experience and also Swiss experience but, actually, it has become 
“Washminster”; it was interpreted increasingly from the 
perspective of Westminster rather than Washington, with an 
increasing accretion of power to the Commonwealth. 
 What I plan to do is come up with a proposal that, in one 
sense, can figuratively be a hand grenade into the fiscal 
federalism of Australia, but what I would call, more positively, a 
rebooting of the system. The proposal involves looking to a 
constitutional challenge to the validity of the Grants 
Commission process. 
 Alfred Deakin very famously wrote: 
 
 [The States were left] legally free, but financially bound by 

the chariot wheels of the Central Government. Their need 
will be its opportunity. The less popular States will 
succumb first; those smitten by drought or similar 
misfortune will follow; and finally even the great and most 
prosperous will, however reluctantly, be brought to heel. 
Our Constitution may remain unaltered, but a vital change 
will have taken place in the relations between the States 
and the Commonwealth. The Commonwealth will have 
acquired a general control over the States, while every 
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extension of political power will be made by its means and 
go to increase its relative superiority. 

 
 We have a huge imbalance between the revenue-raising 
and spending capacity of the Commonwealth, and the States. 
The Commonwealth has accreted to itself the lion’s share of 
spending power. 
 But, as any politician knows, politics is all local. I get 
involved in local government a lot. The Commonwealth gets 
involved, increasingly, in State and local government, and has the 
capacity to do so very extensively. There is an imbalance. That 
allows the Commonwealth, and allows the States to go to the 
Commonwealth, to solve its problems. Joh Bjelke-Petersen used 
to say, the best tax is a Commonwealth tax, because the 
Commonwealth levies the tax, it gets the umbrage from that tax, 
and the States get crumbs from it to spend. A problem! 
 I am not going to try to solve vertical fiscal imbalance in 
this address. What I want to consider is using the Constitution to 
bring into question the constitutionality of the Grants 
Commission process. I know this will probably precipitate a 
questioning of the whole grants system, not only to the States, 
tied and general, but also to local government. 
 We have evolved (in Australia) the Grants Commission 
process slowly and steadily since the 1930s; and then, in the 
1950s and 1960s, it was more formulated, basically along lines of 
horizontal fiscal equalisation. It is a very complex system but, 
when boiled down, it involves overriding the States to have a 
unitary type allocation of resources around the country and it 
allows – which is actually a socialist agenda – a tax according to 
those who have the ability, and payment to those who have the 
need. It essentially redistributes all identified revenue to the 
States throughout the nation according to what the bureaucrats 
in the Grants Commission perceive to be the needs of the States, 
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so that every State has the same capacity – no matter what it 
does – to provide the same basket of services as every other 
State. The basket of services has been widened over a period of 
time. 
 If you have unity amongst the States, it is not a big issue. It 
does not lead to too much difference, as the States do not have a 
huge difference in their taxes. But it is a big issue if you have a 
shock to the system, that is, one State does something different 
to the rest. And Western Australia did it: we had a very open, 
progressive, bipartisan policy for development of our resources 
sector. 
 The Fraser Institute, a very fine think-tank in Vancouver, 
Canada, does a review of resources policy around the world and, 
year after year, Western Australia has been in either the top five 
states, if not the most open state, to developing resources in the 
world. 
 And it has paid off. We have invested heavily over a long 
period of time in infrastructure, such that when the Chinese 
decided they wanted to build their economy and needed massive 
amounts of iron ore, oil and gas, where did they come? They 
came to Western Australia. We have had $600bn worth of 
infrastructure invested in Western Australia – in iron ore, oil and 
LNG and a whole raft of other things – over the last 10 years. 
Massive infrastructure. 
 We now account for 50 percent of exports, pushing 
towards 60 percent. When LNG goes up, then, depending on the 
value, it will be larger. So we have done it and we have had to go 
out there and provide the infrastructure for it. 
 When this happened, we ran out of people. 500 000 
people, the population equivalent of Tasmania, moved to 
Western Australia. Not from interstate, because they were paid 
to stay put. When our unemployment was 2.5 percent or less, the 
unemployment rate in north-western Tasmania, a beautiful place 
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with hard-working people, was 8 percent. They did not come 
over. We brought them from everywhere around the world. We 
ran out of people. We had the equivalent of Dutch disease. We 
had to pay people excessively. But it paid off. 
 People in New South Wales think their wealth is driven by 
building apartments, when in truth it is built from wealth in 
Western Australia and in Queensland. 
 But, what has happened? The GST does this: when a 
single State gets a great big whop of money, in a unique form, 
such as iron ore royalties, they redistribute it; 90 percent, with a 
lag of three years. 
 In 2002, we were getting about 25 percent of our income 
from the goods and services tax. Stable, predictable, controlled. 
Now we get about four percent or five percent, maybe seven 
percent, depending on the price of iron ore. At the same time, 
more than 20 percent of the income of Western Australia comes 
from iron ore. 
 There are a number of problems with this. 
 
 First, it takes the proceeds from investment in the State of 
Western Australia and redistributes it elsewhere. There is a 
disincentive there. 
 Second, it is forcing the State of Western Australia to be 
highly dependent on some of the most volatile prices in the 
world. Let us face it, the iron ore market world-wide – prices are 
now spot-market, not contract as they used to be – is a gambling 
den. It varies 50 percent within a year. How is a government 
supposed to provide services for education, health, police, on a 
long-term stable basis, on the basis of a price that varies 50 
percent within a year? Already this year it has gone from $94 to 
$55; it is now up to $76. Unpredictable. Ask the majors what the 
iron ore price will be and they say: “we gave up trying to predict 
that a long time ago; we are just focusing on costs.” 
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 So we have had a very large increasing reliance on iron ore 
prices. 
 Traditionally, the share of tax revenue has been very stable. 
The lowest share before us was in about 1942, to Victoria, which 
got down to about 71 percent. Western Australia has dipped 
down to 29.9 percent. In fact, when I first came into the West 
Australian Government, in 2013-14, the prediction we had on 
the forecast of iron ore prices, at that time, was that we were 
going to get zero share of GST back in four years’ time. 
 Why would Western Australia be a part of the Australian 
federation? We like Tasmania and South Australia, but why 
would we do that? It is simply unfair.  
 When I showed the figures to John Howard, one of 
Australia’s most astute politicians, he looked at it and said: “not 
fair”. It does not pass the smell test. 
 Based on population, this amounts to a huge redistribution 
that goes off the charts. And to put this in context, this is not the 
only form of redistribution. We have income tax, company tax, 
payroll tax. In 2015-16, the last time we have estimated, the total 
net distribution from Western Australia to the other States, via 
Canberra, was $20bn, of which only $4bn was GST. This is like a 
colony. 
 People in Victoria, Tasmania and South Australia say: “But 
you do not need the money. We need it more than you”. But it is 
not only about redistribution of money. In terms of per capita 
income, we have quite a bit. The problem is that it stops people 
from moving around and investing. 
 We hear often that back in the 1970s and 1980s, when the 
tariff walls were high, Western Australia was a claimant State. 
This is true. But if you take the total receipts, put it into 2013 
dollars, and find out what the net present value is, it turns out to 
be negative, because the drop in recent years has been so 
profound that it wipes out decades of being a claimant State. 
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 This is, simply, politically and economically unsustainable, 
and the argument we have is that this is discrimination. 
 This is not just about a fair deal for Western Australia. It is 
also about the systems that redistribute money from high-yield, 
high-gain areas to consumption in other areas. 
 We have had large amounts of money pulled from 
infrastructure and developments that underpin the fastest 
growing areas of our economy – whether that be iron ore, or 
LNG, or agriculture – to pure consumption in other States. 
 It is a dynamic inefficiency because the Grants 
Commission takes the pool of money and pays people to stay 
put. It pays people not to move around in response to higher 
yields, better lifestyle, or whatever motivates them. 
 It is “sit-down money” on a wide, national scale, on an 
inter-generational basis. 
 That is inefficient. It is an attack on our future. The biggest 
challenge we have, as Australians, is: where is our productivity 
growth going to come from now that the mining boom has 
subsided? 
 Also, one of the biggest issues with the process is that 
there is an asymmetry between revenue, which they can measure 
pretty well, and costs. A whole range of costs associated with the 
grants process are not treated adequately. 
 Take regional development. The Grants Commission will 
set per capita income on a national basis. Back in 2012-13, 
Victoria and New South Wales had very little regional 
development. Nothing was going on because they had stopped 
their mining sector to a large extent. 
 Meanwhile, Western Australia’s regional development was 
going off the chart because we had the largest investment in this 
nation’s history in our regions – namely Karratha and Port 
Hedland. But they equalised it.  
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 We had much higher income than other States, but it was 
productive growth. They forget that. 
 The Grants Commission similarly decided that rural and 
regional wages are less than metro wages. This is true in most 
eastern States. That is not the case in Western Australia. We ran 
out of people in the north. People in Karratha at one time were 
paying $1 200 to rent a room in Karratha – they were making 
$200 000 too. Wages differentials were not adequately treated. 
 So there is a whole range of fundamental problems not 
only with the basic tenets of horizontal fiscal equalisation but 
also with the way that it is operated. It fundamentally 
discriminates against the productive States that decide to provide 
and allow mining and resource companies to come and drill, 
frack if they wish, put in railways, and help to resolve native title 
claims – all those things that go with resource development. 
 Other States, apart from Queensland, have failed to do it. 
It is discriminatory. 
 And it is also discriminatory against everyone because we 
are the poorer for these policies, which provide a disincentive to 
be productive and invest. 
 Tasmania gets about 40 percent or 50 percent of its 
income – maybe a little more – from GST. We get 20 percent 
plus on the most highly volatile source of income and when you 
have a volatile income – what do you do? You have to put 
something aside. If you are in a volatile industry, you must have 
large levels of equity or cash sitting around to cope with the 
volatility in revenue stream. That means – particularly during a 
boom time – you are taking huge risks. 
 And that is what happened. We went into deficit. 
 There is also an issue – this is a technical issue with the 
GST – where lags in revenue are built into the system. In 2014-
15, the GST’s assumption was that iron ore prices were $118, 
when they were actually $37.70, and there was an assumption 
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that we had revenue based on $118, when we had revenue based 
on about one-third of that, and we went into deficit. 
 We had revenue streams collapsing because of iron ore, 
and we also had revenue streams from GST collapsing at the 
same time. 
 If that is not discrimination, go heave. I almost did. 
 So what do we plan to do about it? We have some legal 
advice and we are going to pursue it. 
 There was a test case in the High Court in 1926, federal 
roads case, as to the appropriateness of one of the initial grants 
from the Commonwealth (Victoria v Commonwealth (1926) 38 CLR 
399). This policy has underpinned Commonwealth grants to the 
States ever since. It was a literal interpretation of section 96 of 
the Constitution at the time, which made it quite clear that the 
Commonwealth could make grants to the States unfettered. 
 Since then, there have been a number of interpretations, 
particularly in 2009, where the High Court said that section 96 
has to be interpreted, not by itself, but in the context of all 
aspects of the Constitution, particularly sections 55 and 99. 
 My layman’s summary is that this essentially allows grants 
to be provided but there cannot be discrimination on the basis of 
taxation and other aspects. 
 In this world, the word, “discrimination”, is probably one 
of the most misused in the English language. But our argument 
will be that the grants system, as it has evolved, is discriminating 
against Western Australia and it needs to be re-interpreted. 
 One challenge is that we need to get access to the High 
Court. I am confident that there are a number of people in 
Western Australia who have been hard done by, appropriately, as 
a result of decisions of the Grants Commission and, therefore, 
that we can get access, and that the High Court will look at this 
issue. That is, we are confident that if we can get an appropriate 
body to make a claim to the High Court, the High Court will 
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entertain the issue. That is what the Court has signalled in recent 
times. 
 The task will be to prove discrimination, and that is it. 
 There is another reason for doing this. There is a real flaw 
in the solution being proposed by the Turnbull Government and 
by the Shorten Opposition. Their solution will extenuate the 
fundamental problem. Their solution is to go out and borrow 
more money to solve the perceived and, I think, real belief of 
discrimination in Western Australia. 
 We do not want the Commonwealth to borrow more; they 
are already pushing towards half a trillion dollars. We want no 
more taxation, but fair distribution of existing revenue raised. 
 Bill Shorten yesterday came out with a promise of $1.6bn 
for Western Australia. It is not clear where he is going to get the 
money. But it is either higher taxation or borrowings and, as we 
know, borrowings are taxation deferred. 
 We do not want that. We want an appropriate and 
rigorous allocation of the moneys already raised in Western 
Australia. 
 A really important issue is that the States have long hidden 
behind the Commonwealth in terms of getting the 
Commonwealth to dole out great big dollops of money that they 
either could not earn, or justify spending, themselves. 
 We strongly believe that the best thing going forward is to 
have States being more fiscally responsible for the money that 
they raise as well as the money that they spend. 
 The Grants Commission is stopping people and resources 
from moving across our nation to the highest value uses. Our 
challenge is to pull what is one of the major impediments to 
resource allocation in Western Australia and around the country. 
 I would welcome any ideas. I would welcome debate on it 
from The Samuel Griffith Society. We are not yet committed, 
but it is a path we are going down. 
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Western Australia and 
Secession 

 
 

David Leyonhjelm 
 
 
 In 1900, Western Australia was a hesitant participant in 
Federation. It had only been granted self-government in 1890 
and many in Perth were not keen about handing over some of 
their new powers to a Federal government after such a short 
period of relative autonomy. 
 Only threats from the eastern-leaning goldfields to form a 
separate colony if Federation was not pursued prompted the 
powers in Perth to agree belatedly to a referendum in the colony 
about Western Australia joining the Federation. 
 The referendum to join the Federation passed, with more 
than two-thirds of votes in favour. There were complaints that 
this strong vote was boosted by pro-federation voters recently 
arrived in the goldfields from the eastern colonies. 
 Nonetheless, it was seen as final. Sir John Forrest, the then 
Premier of Western Australia, said at the time: 
 The Commonwealth is not only for today, or for 

tomorrow, but forever. It is indissoluble. We are going to 
bind ourselves to join and never separate again unless, of 
course, we are separated by an Act of the Imperial 



80 

Parliament. That would be the only thing. An Act of the 
Imperial Parliament could sever us as it unites us. 

 And yet, just six years later, a resolution for a referendum 
on secession was passed by the Legislative Assembly of Western 
Australia. The Rason ministry resisted it and, at a subsequent 
election, was returned with a comfortable majority. 
 In 1933, Western Australians sang “Westralia shall be free” 
and voted in a State referendum on secession. Two-thirds of 
West Australian voters supported secession. This message was 
blurred, however, by the fact that, on the same day, West 
Australians voted out the pro-secession Liberal Government and 
voted in the anti-secession Labor Party. 
 The incoming Labor Government nonetheless said it 
would pursue secession. Faced with either seeking a Federal 
referendum, or petitioning the Parliament of the United 
Kingdom to re-establish Western Australia as a colony, the 
Labor Government chose the latter option. The UK Parliament 
declined to act on the petition. 
 Since 1933, talk of secession by Western Australia has 
waxed and waned. In 1974, the discussion was enlivened by Lang 
Hancock, who founded the Westralian Secession Movement. 
This had about 3 000 supporters at its peak, but a string of 
prosperous years saw its numbers dwindle and it was dissolved in 
2011. 
 Complaints about the distribution of the Goods and 
Services Tax by the Commonwealth Grants Commission, 
ironically a body established in part to soothe Western Australia’s 
concerns after the 1933 referendum, are now leading some to 
suggest that perhaps its time has finally come. 
 Let me declare my position – I am all in favour of Western 
Australia seceding, for reasons which I will explain. 
 I do not pretend to be an authority on political philosophy, 
or of political history, but I am somewhat of a fan of Thomas 
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Jefferson and his thinking in relation to governments and power. 
 In his view, and mine, governments are inherently 
dangerous. They are always looking for ways to increase their 
power at the expense of the people, and it is incumbent on the 
people to be constantly on their guard against that. 
 There are many famous quotes attributed to Jefferson. 
One I particularly like is this: 
 I hold it that a little rebellion now and then is a good thing, 

and as necessary in the political world as storms in the 
physical. 

 
He also said: 
 
 The tree of liberty must be refreshed from time to time 

with the blood of patriots and tyrants. 
 
 I can think of a few tyrants who could shed some blood 
without causing me to shed any tears, and I have no objection to 
a bit of rebellion, but it would make sense to avoid the need for 
that in the first place, if possible. 
 Jefferson had some ideas about that, too. He believed 
power should be shared, divided, and devolved to the people and 
groups who are most affected by its application. Jefferson 
supported the right to secession. He wrote to James Madison in 
1799, arguing that, if the principles of the federal compact are 
not respected, then it would be proper – 
 . . . to sever ourselves from that union we so much value, 

rather than give up the rights of self-government which we 
have reserved, and in which alone we see liberty, safety 
and happiness. 

 Jefferson continued to hold this view in 1816, when he 
wrote a letter in which he set out his concept of ward republics, 
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or small units of local government. He proposed to divide the 
counties into – 
 . . . wards of such size as that every citizen can attend, 

when called on, and act in person . . . [they] will relieve the 
county administration of nearly all its business, will have it 
better done, and by making every citizen an acting member 
of the government, and in the offices nearest and most 
interesting to him, will attach him by his strongest feelings 
to the independence of his country, and its republican 
constitution. 

 He suggested these mini-republics would manage their 
own schools and select their own jurors. They would be the 
smallest, most intimate parts of political life, and the basis for 
state republics and the national republic. 
 Perhaps most important of all, they would act as a restraint 
on the judicial as well as the legislative and executive branches of 
government. 
 As we all know only too well, Jefferson’s plan did not 
materialise. In fact, the opposite occurred; large, central 
government grew so as to prompt the American Civil War — 
which, unlike what Hollywood depicts, was not merely a conflict 
between the good North and the evil South about slavery. 
 One of the consequences of the victory of the North was 
that large, central government became well entrenched in 
America. The same centralising creep of the executive, legislature 
and judiciary followed Australia’s Federation too, such that large 
central government is now also entrenched here. 
 In financial terms Australia’s State governments now do 
little more than beg for funds from the Federal Government in 
order to implement policies the Federal Government has 
coerced them to implement. Outside that, they impose red tape 
and nanny state rules that make us less free and treat us like 
children or dangerous idiots. 
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 Jefferson’s concerns are no less legitimate today than 200 
years ago. Government centralization presents a threat to rights 
and liberty, discourages civic virtue, and encourages dependency. 
 Secession offers an opportunity to rectify that, by 
empowering government at the lowest possible level. 
 The recently retired Liberal Member of the WA Legislative 
Council, Norman Moore, whom I am pleased to say is here, was 
a strong supporter of secession. He believed it is about States 
having meaningful authority. I agree that is one good reason to 
support it, but we should not think of it as merely replacing a big 
government in Canberra with a big government in Perth. 
 Secession should embrace the principle of subsidiarity. In 
other words, devolving the exercise of power to the lowest 
possible level. 
 So, what might a “free and independent Western 
Australia” look like? 
 For a start you would not need to argue about your GST 
entitlement. Instead of 34 percent of your equal-per-capita share, 
you would get all of it! Indeed, because the typical Western 
Australian pays more GST than the typical easterner, you would 
get more than 100 percent of your equal-per-capita share of GST 
– assuming you still thought a GST was warranted. 
 An independent Western Australia could levy its own 
personal income and company taxes. This presents the 
opportunity to set itself up as a low tax zone, dropping income 
and company taxes to, say, a flat 15 percent and imposing 
royalties on mining, petroleum and the gas industries as it sees 
fit. 
 If Western Australia embraced Jefferson’s concept of mini-
republics, it could devolve some taxing powers to regional 
councils. That might lead to a special low tax zone in the north, 
for example, as a means of encouraging development there. 
 International capital would flood in and many major 
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international firms would be likely to base their operations here. 
 An independent WA would sensibly have free trade and 
unrestricted capital movement, and could avoid regulatory 
barriers to trade by recognising licences obtained and standards 
met in other jurisdictions. 
 An independent WA would, however, need its own 
immigration system. This offers a unique opportunity to learn 
from the experience of our national system, and to ensure 
immigration genuinely benefits the economy. 
 It might mean unrestricted movement for citizens and 
permanent residents of eastern Australia, provided the Western 
Australian Government did not come to a view that Canberra is 
granting such residency and citizenship irresponsibly. 
 It might mean welcoming skilled migrants from other parts 
of the world, while perhaps charging a substantial fee for family 
reunions and ensuring Western Australian citizenship is only 
granted to those who assimilate and share its values. 
 An independent Western Australia would need its own 
currency and should not have a common currency with the 
hopelessly incompetent eastern States such as South Australia 
and Tasmania. The lesson of the Euro looms large here. 
 The Western Australian economy, with its reliance on 
minerals and energy, would inevitably be subject to significant 
economic cycles. A fluctuating currency is one of the best ways 
of ironing out the effects of this. 
 Defence could be handled by joining ANZUS and signing 
a defence co-operation treaty with eastern Australia. 
 On the industrial relations front, WA could abandon all 
centralised wage fixation in favour of individual employment 
contracts and the abolition of the minimum wage, just as 
Scandinavian countries do. This would almost certainly see 
unemployment fall dramatically, while employment growth 
would draw labour away from the eastern States. 
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 In healthcare, secession would provide the opportunity to 
abandon the socialised medicine model of Medicare, and replace 
it with a policy based on individual responsibility. One way of 
achieving this, as shown by Singapore, is health savings accounts. 
This would work in a similar fashion to the current 
superannuation savings accounts, being tax exempt, with those 
having savings below a certain amount being obliged to use the 
funds to take out health insurance. 
 Even those on welfare could have insurance, with their 
premiums drawn from their welfare benefits. Imagine a drug 
addict on welfare being told his insurance premium will fall if he 
cleans up, meaning he will have more of his welfare left over. 
And, more broadly on welfare, Western Australia could have a 
system that provided a safety net for the genuinely 
disadvantaged, but including incentives for people to look to 
their own resources before calling on others for assistance. 
 There are many ways of achieving this. One that I like is 
for tax-free savings accounts to be used to fund loss of income 
insurance, or at least be available as the first port of call in the 
event of unemployment. 
 Abolition of the minimum wage would ensure many 
disabled could obtain jobs that paid more than the disability 
support pension. This would mean they had the dignity of work 
and a higher income, while saving their fellow Western 
Australians the cost of paying them to do nothing. 
 Age pensions could return to what they were originally 
intended to be, a last resort for those who were unable to save 
enough for their retirement during their working years. They 
could be strictly means-tested, taking into account both assets 
and income, so that nobody received a pension that was paid for 
by someone who was poorer than they are. 
 All the insane restrictions on saving for retirement, now in 
our national superannuation policy, could be abolished – things 
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like caps on contributions and total funds. 
 Western Australia could decide for itself how far it wants 
government to go in preventing discrimination in the private 
sphere. Discrimination by private individuals is a natural part of 
everyday life, but our governments have chosen to outlaw certain 
types of discrimination. An independent Western Australia 
would have the option of leaving the Racial Discrimination Act, 
Sex Discrimination Act and the commissars of the Human 
Rights Commission to the luckless eastern States. 
 An independent Western Australia could also decide 
whether to entrench rights and freedoms against encroachments 
by future governments. While devolving power to Western 
Australia is good in principle, it tells us nothing about how an 
independent Western Australian government would exercise that 
power. 
 One option might be to adopt the original Constitution of 
the United States, together with the first dozen or so 
amendments. Another is to have its own constitution in which it 
enshrined freedom of the press, free speech, freedom of 
worship, equality before the law, and the right to bear arms 
(giving meaning to what Jefferson said in relation to rebellion) as 
the constitutional birthright of its citizens. 
 A government that fears the people, rather than vice versa, 
is far more likely to respect liberty. 
 I do not for a moment expect all these things would occur 
if Western Australia were to secede. Nor do I consider them all 
essential. But even if it did adopt some of them, I believe a free 
and independent Western Australia would quickly become the 
Singapore of the South Seas, with prosperity and a standard of 
living that would quickly leave eastern Australia behind. 
 Western Australia could become an international Mecca 
for corporate investment and hard working, ambitious migrants 
from throughout the globe. 
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 And if it did, I might move here myself! 
 But it could also secede and do things quite differently. It 
could impose income taxes that take a third or more of the 
income of average wage earners, and tax companies at a rate 
higher than most other countries. 
 It could impose barriers on imports, and subsidise failing 
industries to protect jobs. It could even seek to build its own 
submarines, frigates and destroyers in order to create jobs in 
marginal electorates. 
 It could make it difficult for skilled migrants to come, 
while facilitating family reunions and humanitarian arrivals. 
 It could introduce its own centralised wage fixing system, 
with a minimum wage of more than $18 an hour plus mandatory 
penalty rates for weekends. 
 It could adopt its own socialised health system, with no 
incentive for health service providers to compete or be more 
efficient, or for the public to keep itself healthy. It could 
introduce welfare including unemployment and disability 
schemes that offer little incentive to work. It could pay benefits 
like child-care subsidies that take almost no account of income. 
It could provide free stuff like public hospitals and public 
schools that anyone can use irrespective of means. It could have 
an age pension scheme which took no account of the wealth of 
the recipient. 
 It could impose discrimination laws that prohibit 
individuals from discriminating on the basis of gender, sexual 
preference, race, age, and so on, so that if same-sex marriage is 
legalised, those who disagree with it could be taken to court. And 
it could rely on international treaties and the grace and favour of 
judges to protect fundamental human rights. 
 But if that was all secession offered, why would you 
bother? You have all that now. Increasing Western Australia’s 
share of GST would not make that much difference. 
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 If you want to secede, go ahead. But for God’s sake do it 
properly. 
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7 
 
 

Workplace Rights and the 
States 

 
 

Daniel White 
 
 
 This is one of the most important cases with respect to the relationship 

between the Commonwealth and the States to come before the Court 
in all the years of its existence. If the legislation is to be upheld the 
consequences for the future integrity of the federation as a federation, 
and the existence and powers of the States will be far-reaching. The 
Act in its present form is well beyond, and in contradiction of what 
was intended and expressed in the Constitution by the founders.1 

 
 It was at The Samuel Griffith Society Conference in 
Canberra, in May 2006, that Stuart Wood, QC, delivered a 
speech that predicted that a majority of the High Court would 
dismiss the States’ appeal in State of New South Wales & Ors v 
Commonwealth of Australia (Work Choices Case) (2006) 229 CLR 1 
(Work Choices). He was right. By a majority of 5:2 the High Court 
handed down their decision on 14 November 2006, dismissing 
the States’ appeal. 
 In effect, the High Court validated the Howard 
Government’s assault on the States, essentially stripping them of 
almost all rights to legislate in respect of industrial relations and 
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employment for corporations and their employees. The result 
was 85 percent of private employers in Australia were 
quarantined in the Federal industrial relations system. This meant 
big change for some. 
 The following year, 2007, at The Samuel Griffith Society 
Conference in Melbourne, Eddy Gisonda, Julian Leeser [now a 
member of the House of Representatives], and John Gava 
separately provided their views of the outcome of the Work 
Choices decision, both in terms of political posturing by the States 
and their approach to the appeal, as well as the High Court’s 
application of principles of constitutional interpretation. 
 Today, just over 10 years on from the Work Choices 
decision, presents an appropriate time to revisit and reflect on 
what occurred, how the States responded, whether the 
Commonwealth has been more effective in dealing with 
workplace rights than the States, and what can we look to for the 
future in terms of any possible change. 
 

Work Choices 
 The Workplace Relations Amendment (Work Choices) Bill 2005 
(Cth) (Work Choices) was introduced in the Commonwealth 
Parliament in 2005 (commencement 27 March 2006). The bill, 
amongst other things, sought to establish a statutory minimum 
of national standards called “fair pay and conditions” as well as 
displacing the State award system by preserving them as 
Commonwealth instruments. The more controversial aspects of 
the legislation included limiting access to unfair dismissal, 
reducing the role of the Australian Industrial Relations 
Commission, curtailing union influence and having individual 
statutory agreements – called Australian Workplace Agreements 
– sitting at centre stage. 
 Historically, the Commonwealth system of industrial 
relations was only concerned with inter-state disputes. Section 51 
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(xxxv) of the Constitution, the “conciliation and arbitration” 
power, was included by the founders after much debate. It is a 
power for the “prevention and settlement of industrial disputes 
extending beyond the limits of any one State”. Prior to Work 
Choices, a Commonwealth system of awards existed that 
captured some corporations around the country: others resided 
in the State industrial relations systems. 
 It should be noted that the Commonwealth unsuccessfully 
attempted by referendums on six occasions, from 1911 to 1946, 
to gain greater power over industrial relations. 
 In 1983, the Tasmanian Dam case was handed down. It has 
been described as the case that sharpened the axe that would 
eventually deliver industrial relations to the Commonwealth. 
This case looked at the Commonwealth’s power to regulate in 
respect of trading corporations under section 51 (xx) of the 
Constitution. Within a fortnight of the judgment in that case, the 
Federal Labor Minister for Employment and Industrial Relations 
commissioned a review into the remit of section 51 (xx). The 
review indicated reliance on this corporations power to regulate 
corporations in respect of industrial relations and their 
employees was “exotic”. 
 Following a series of High Court challenges to the Trade 
Practices Act 1974 (Cth) and the Industrial Relations Reform Act 1993 
(Cth), reforms relying on the corporations power (in part) to 
allow the Commonwealth to regulate trade practices and 
industrial relations eventually gathered momentum through the 
late 1980s to mid-1990s, building the case each time that the 
Commonwealth Parliament had the power to legislate as to the 
industrial rights and obligations of constitutional corporations. It 
was during this period, through a number of decisions, that the 
High Court effectively handed the Commonwealth the power to 
legislate in respect of industrial relations through the expansion 
of powers in section 51 (xx). 
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 As a result, for a period of time there was a hybrid in 
Commonwealth industrial relations regulation: 
 ● The conciliation and arbitration power (section 51 

(xxxv)) relating to the prevention and settlement of 
disputes; and 

 ● The corporations power (section 51 (xx)) sustaining 
other aspects of legislation in the Industrial Relations 
Act 1988 (Cth) and then the Workplace Relations Act 
1996 (Cth) that related to agreements made between 
constitutional corporations, employees and unions. 

 The phasing out of reliance on conciliation and arbitration 
power was all but completed with Work Choices. On 4 November 
2006 the High Court by a majority of 5:2: Gleeson, Gummow, 
Hayne, Heydon and Crennan (with Callinan and Kirby 
dissenting) dismissed the appeal by the States and upheld the 
validity of the legislation. As the Honourable Chris Jessup of the 
Federal Court subsequently said, Work Choices was “almost [a] 
complete abandonment of the conciliation and arbitration power 
as a constitutional justification for industrial relations 
legislation.” 
 The corporations power in section 51 (xx) of the 
Constitution therefore offered an attractive potential way for the 
Commonwealth around the wreckage of its failed referendum 
proposals. The obvious straightforward method would be to 
regulate the employment relations of employers who were 
“corporations” under the Constitution, thereby bringing the 
industrial relations of the vast bulk of the corporate sector within 
the purview of the Commonwealth.  As Greg Craven wrote: 
 In terms of federal theory, the Howard Government’s use 

of the corporations power to implement its industrial 
relations programmed in Work Choices undoubtedly 
represents an historic breakdown in the traditional support 
of Australian conservatives for the concept of Federalism. 
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That support has been based on a deeply-held view that 
Federalism is to be defended as a prime expression of the 
conservative attachment to checks and balances as a means 
of limiting power. 

 
 Work Choices proved to be very unpopular with the 
electorate. In 2007 the Australian Labor Party swept to power at 
the Federal level with a mandate for industrial relations reform. 
The replacement legislation, ironically called the Fair Work Act 
2009 (Cth), commenced, in part, on 1 July 2009, with the 
remaining aspects commencing on 1 January 2010. The Fair 
Work Act 2009 (Cth) continued and broadened its reliance on the 
corporation’s power. 
 

States’ responses 
 So what were the States’ responses following the Work 
Choices decision? As Leeser indicated in his paper to The Samuel 
Griffith Society Conference in Melbourne in 2007, the State 
Labor governments involved in the Work Choices decision were 
always content for the Commonwealth to have power over 
industrial relations, and pulled their punches in the case that, in a 
constitutional sense, required a full-frontal attack. 
 The State Labor governments’ rhetoric leading to Work 
Choices both in and outside the Court appears to have totally 
backfliped when it came to Federal Labor’s broadening 
legislative ambit under the Fair Work Act 2009 (Cth). 
 New South Wales, Queensland, South Australia, Victoria 
and Tasmania (Referring States) in fact passed legislation in 2009 
to facilitate the uniform application of the Fair Work Act 2009 
(Cth) to all employers in those States save for certain groups: 
public sector, judiciary, law enforcement and local government 
(other than Victoria). The Northern Territory and the Australian 
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Capital Territory were already subject to Federal legislation in 
this field. 
 Western Australia is the only State to remain firm and not 
to refer its powers. This remains the situation. In fact, Western 
Australia commissioned a review to consider how it could retain 
legislative powers over industrial relations and employment. 
Western Australia responded with two pieces of legislation, albeit 
with limited effect: 
 ● Contractual Benefits Act 2007 (WA) – restoring the 

capacity for employees of constitutional 
corporations to make claims for denied contractual 
benefits in respect of their common law contracts of 
employment in the WA Industrial Relations 
Commission. 

 ● Employment Dispute Resolution Act 2007 (WA) – which 
provides employers, employees and organisations in 
both Federal and State industrial relations systems 
with options for resolving their disputes by way of 
mediation and conciliation in the WA Industrial 
Relations Commission. 

 The fact is Labor always wanted the Commonwealth to 
have power over industrial relations. It appears a conservative 
government handed over those reins in Work Choices, with 
disastrous long-term consequences for employers and 
employees. 
 

Has the Commonwealth been effective with 
workplace rights? 
 Then Liberal Leader of the Opposition in Western 
Australia, Matt Birney, said in 2005: 
 If we only have one federal system and the Federal 

Government of the day is Labor, then you are kidding to 
think they won’t hand over our industrial relations system 
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to the union movement. . . . If we continue to operate a 
dual system then a future State Liberal Government will 
no doubt provide a safety net for employers who would 
have been otherwise trapped by a Federal Labor 
Government union-based industrial relations system. 

 
 And this is what actually happened. 
 As stated earlier, the Rudd Labor Government swept to 
power in 2007 and delivered the Fair Work reforms in 2009. It is 
a disastrous piece of legislation that cripples business, prohibits 
jobs and promotes the failing union movement beyond 
comparison to any legislative scheme that ever came before it. 
 But, most of all, it demonstrated how the Commonwealth 
has failed not only to protect the workplace rights of employers, 
but it has failed to protect arguably the greatest workplace right 
of all: a person’s right to work. 
 The Fair Work Act 2009 (Cth) fails in this regard for a 
number of reasons, including: 
 ● Minimum wage – too high for some struggling State 

economies and businesses operating therein which 
leads to loss of jobs and no means of creating any 
new jobs. 

 ● Penalty rates – they are job prohibitive, keeping a 
number of people out of work in circumstances 
where jobs would be available on ordinary rates. 

 ● Minimum hours of work – restricting jobs – in 
particular the ability for young people to enter the 
labour force for the first time to perform work on 
weekends or after school. 

 The so-called “independent umpire”, the Fair Work 
Commission, wields significant control under this system in 
terms of minimum wage setting, Modern Award content and 
approval of enterprise agreements. The Fair Work Commission 
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has arguably demonstrated that it is not equipped to set the 
relevant standards throughout Australia. For example: 
 ● Minimum wage review decisions provide for 

increases that appear out of step and contradictory 
to economic data referred to in the decisions.  

 ● The so-called “Modern Awards” which, ironically, 
again, are currently being reviewed to implement 
“plain English drafting”, are now arguably being 
used to implement broader social agendas: such as 
domestic violence leave and anti-casual employment. 

 ● It has also been suggested that the Fair Work 
Commission can be used as a political tool. For 
example, one may question the timing of the penalty 
rates decision and the phasing out of some penalty 
rates in Modern Awards in light of upcoming 
Federal political cycle. 

 After 10 years, one must sit back, reflect and answer: are 
Australian businesses and workers better off with the 
Commonwealth taking over industrial relations? For the reasons 
stated earlier, probably not. 
 

The future 
 Our current industrial relations system, dominated and 
controlled by the Commonwealth, is broken. The workplace 
rights of employers and employees are not being adequately 
protected by a single government repository. 
 Unfortunately, we have seen further assaults by the 
Commonwealth on industrial relations and associated fields; for 
example, the regulation of workplace safety. Again, Western 
Australia remains the only State not to adopt the model unitary 
safety laws. The Western Australian Labor Government has, 
however, recently indicated it will. Perhaps referral of Western 
Australia’s industrial relations powers will also be on the Western 
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Australian Labor Government’s agenda. It may also be 
anticipated that a future Federal Labor government will take over 
regulation of labour hire – which is currently being considered 
by Labor State governments on a State-by-State basis. And what 
will happen with possible regulation of the “Gig economy” 
(Uber, Air B&B, etc.)? The best thing for all levels of 
government to do in that emerging technology space is stay out. 
But they will not be able to resist. 
 So what are some possible solutions to restoring some 
balance? 
 Refer the powers back? The Referring States can revoke 
the referral of their industrial relations powers in certain 
circumstances in the future, that is, to reverse the effect of the 
legislation such that the affected employees would be once again 
subject to a State system. This includes, for example, the Fair 
Work Act 2009 (Cth) being amended in a manner inconsistent 
with the industrial relations principles set out in the Referring 
States legislation and an inter-governmental agreement. An 
example of this would be re-introduction of individual statutory 
agreements. But the reversal of the effect of the Referring States 
legislation will be limited and only affect on around 15 percent 
of Australian businesses. 
 The situation requires a political solution. Ultimately this 
may include the Commonwealth giving powers back to the 
States in respect of industrial relations and allowing for policy 
competition between States and the Commonwealth in respect 
of industrial relations laws. Greater financial and legislative 
autonomy of the States is desperately needed as industrial 
relations laws critically affect economies of the States, and have 
demonstrated that they can constrain or enable growth. 
 It could only be imagined how much better off Western 
Australia could be now if Western Australian-based employers 
caught in the Federal system by virtue of the corporations power 
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in section 51 (xx) had a choice to opt out of the Fair Work 
System and opt into a more competitive and flexible Western 
Australian industrial relations scheme that likely would have been 
introduced by the Liberal State Government. How many jobs 
could it have saved? How many Western Australian-based 
businesses would remain in operation? At a time when iron ore 
prices fell, oil and gas took a major hit and three major resources 
construction projects came off the boil. Perhaps there would still 
be a vibrant manufacturing strip in Kwinana (Western Australia). 
For example, a Liberal State government could have introduced 
a Kwinana manufacturing award that offered greater flexibility to 
keep businesses alive as opposed to the applicable Federal 
Modern Award (the Manufacturing and Associated Industries and 
Occupations Award 2010), or re-introduced a State Court Liberal 
Government-style employer-employee statutory individual 
agreements to provide certainty over labour arrangements and 
prevent risks associated with possible industrial action by the 
workforce. 
 The Honourable Chris Jessup believes that industrial 
relations was much simpler under the old approach of section 51 
(xxxv). Ideally, we need the Commonwealth to step partially out 
of the industrial relations arena. Businesses need choice. State 
governments are also much closer to the pulse of their 
economies and readily able to listen and respond to business, 
which differs from State to State. 
 Perhaps there could be a set of Commonwealth national 
employment standards that applies to all employers and 
employees in all States and Territories as a non-obligatory 
“floor” with a set of industry guides as to possible terms and 
conditions. Companies operating across borders can opt into the 
Federal system. Parts of their business could voluntarily opt into 
a State system. Ultimately Fair Work has demonstrated that one 
centralised system does not fit or protect all. Further thought and 
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academic resources need to be committed to exploring this 
concept. 
 The key is a system that gives flexibility and responsiveness 
whilst protecting the rights of workers and business. Centralism 
never provides for this. The current system is broken and the 
States must be provided with a greater role in industrial relations 
for the sake of our economies and for jobs. 
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Neville Rochow 
 
 

Prologue 
The Revolution 
 A revolution is dividing Europe. It is a revolution that has 
set the Continent at war with itself. But this is unlike any civil 
war in the Continent’s long history. Peasants are not revolting. 
Workers are not rising up against their masters. The means of 
production are not under direct threat. This is a revolution like 
no other in European history. It is what Christopher Lasch 
described as “[t]he revolt of the elites and the betrayal of 
democracy.”1 
 Douglas Murray called it “a strange death”.2 Murray 
suggests that this “strange death” has been presaged by the issues 
of “identity, immigration, [and] Islam”. Murray’s diagnosis of the 
European patient has been confirmed by Edward Cranswick.3 
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Kenan Malik has identified the related symptom of 
multiculturalism as a cause of the demise.4 
 But symptoms are not causes. The European Union (EU) 
project has, at its heart, an ideology that promotes 
unrepresentative governing by unaccountable elites, the 
dissolution of national borders, the merging of separate national 
identities into a single continental blancmange, and the end of 
democracy. 
 

How did it come to this? Subsidiarity 
 The unlikely reversal of the Brexit referendum is mooted 
from time to time. But what is needed is for the EU to consider 
carefully some of the problems that appear to have contributed 
to the discontents resulting in Brexit. The possibility of other 
countries following in that exit is impossible to predict. To 
prevent that possibility, the EU can either reflect critically on its 
origins and operations or re-affirm its current course. Its 
response may well be to punish the United Kingdom along the 
way with a difficult Brexit as an example to other potential 
dissidents. 
 Whatever may happen in the Brexit process, if the EU is to 
continue, it must address foundational and constitutional issues 
that are the subject of criticisms considered below.5 In short, the 
EU is regarded by its critics as a centrist economic and 
governmental organisation that does not respond well to the 
criticisms made by its constituent members and outside 
observers. 
 The thesis advanced in this paper is that the foundational 
myth of the EU as one of a post-democratic form of 
supranational government is untenable in the longer term. The 
issues of democracy and national identity need to be addressed. 
So, too, is the allied issue of subsidiarity. 
 In their recent analysis of judicial and legislative review 
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principles in the EU, Gabriel Moëns and John Trone point to 
the founding treaties of the EU as making clear that 
“subsidiarity” was intended to be a judicially enforceable 
principle: government should be effected proximately rather than 
remotely.6 This principle, as the jurisprudence of the European 
Court of Justice discloses, is more honoured in the breach. It 
cannot be said whether this missing ingredient would, if restored, 
make the EU workable. But the Court has applied a very weak 
standard for both substantive and procedural compliance with 
the principle of subsidiarity. 
 As Moëns and Trone point out, the most significant 
application of the principle is its consideration as a part of the 
EU legislative process. If the principle of subsidiarity were to be 
given its full operation in the EU, the orientation of government 
would be precisely the reverse of current practice. Government 
would focus on the individual first, then the community, then 
the nation, and then the international community. 
 Instead, a “top-down” approach to government, at least a 
contributing cause to the Brexit referendum result, continues to 
be a source of discontents currently held by some of the weaker 
performing economies in the EU, such as Greece, Italy, Portugal 
and Spain.7 
 Australia should learn from this that any weakening of the 
foundational principle of federalism must, inevitably, bring about 
like discontents among disaffected States and produce a 
weakened system of government that would otherwise have been 
strengthened by its being effected proximately rather than 
remotely. 
 

Can the European Union change? 
 For the EU, it is not clear that it has any way to escape 
bureaucracy. The elites ensconced in Brussels and Strasbourg are 
subject to far more limited democratic censure than in 
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parliamentary systems that derive from Westminster. Legislation 
in the EU originates in the European Commission. Policy is 
implemented by the Commission. The European Parliament is 
presented with proposed legislation by the Commission. This is 
by design.8 
 In the second of the three laws of politics attributed to 
Robert Conquest,9 there may be the beginning of an explanation: 
any organisation not explicitly right-wing sooner or later 
becomes left-wing. The EU never started with any pretensions to 
being anything other than an undemocratic, unrepresentative 
international organisation. 
 Limitation upon government is intrinsic to the 
Anglophone tradition. Civil society in countries drawing upon 
the long traditions of the common law; parliamentary 
democracy; Magna Carta; limiting the power of the executive and 
legislative branches from impinging upon individual freedoms 
through a strong professional judiciary and a fiercely 
independent legal profession; all as a part of the narrative that in 
their oversight of and dialogue with governments. 
 The EU diverges from models of democracy influenced by 
British constitutional history and traditions. The most direct 
influence upon its organs of government is not through the 
ballot box but through civil society making direct representations 
to members of the European Parliament and the European 
Commission. But there is no way for the EU institutions to 
determine how representative the views of the members of civil 
society are of the wider European community. There is, 
therefore, the potential for members of institutions to be more 
readily persuaded by organisations who either share the existing 
view on policy or who have the resources and time to exert 
influence to change that policy. The supremacy of bureaucracy is 
an ineffective democratic model. This, too, is a lesson from 
which Australia can learn. 



107 

Australian constitutional vandalism afoot 
 There are current moves afoot to reinvent Australian 
constitutional arrangements. The old saw of republicanism 
emerges with reasonable regularity when ennui besets the 
electoral cycle. The latest move to reinvent our constitutional 
structure is in the Uluru Declaration,10 which suggests a new 
consultative body representing the specific interests of 
Indigenous Australians. In addition, there is the push of identity 
politics for reforms to expand the institution of marriage to 
include same-sex and transgendered relationships. And there are 
claims that multiculturalism is sufficiently robust in Australia to 
accommodate larger numbers of immigrants from cultural 
backgrounds indifferent and, in some cases, inimical to the types 
of constitutional and social changes being advocated. 
 These and other suggestions to dismantle or rearrange 
Australia’s existing federal structure betray a dissatisfaction with 
our colonial and federation myths. Described as elements of the 
“great cultural swindle,”11 they also display an illiteracy with 
respect to the alternatives that have been tried and have either 
failed or are in the process of failing. Specifically: socialism has 
only ever worked in the imaginations of theorists; identity 
politics is laying the foundation for dystopian consequences; 
centrism which admits of addition to central government is a 
failed political philosophy. 
 At its core, the Australian federal Constitution is one of 
the greatest written constitutions in Western history and, despite 
its flaws, has worked remarkably well through the struggles and 
trials that punctuated the twentieth century. If any reinvention is 
required, it is the revitalisation of the federal structure that is 
necessary rather than its being diminished. 
 The Constitution of Australia represents perhaps the 
greatest protection against tyranny, demagoguery and ideologies 
of the kind mentioned above. Its function is dependent on 
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certain conditions, however. First, it must be upheld by the 
legislature, executive and judiciary and, most importantly, by the 
people governed under it. We must resist the growing tendency 
to suppress debate, particularly when the interlocutors are 
constitutional conservatives. The disparagement of the 
conservative view, driven by a hostile fourth estate, bespeaks the 
need for more speech, not less. 
 To understand just how beneficent is the constitutional 
foundation of Australia, an examination of the history of the EU 
is instructive. The EU, from its very foundation, has worked 
towards the fulfilment of the second of the three laws of politics, 
attributed to Robert Conquest,12 that any organisation not 
explicitly conservative sooner or later becomes left-wing. In fact, 
the EU never started with any pretentions to be anything other 
than an undemocratic, unrepresentative, centrist, international 
organisation. 
 The United Kingdom was a late joiner to the EU. As a 
consequence, constitutional traditions such as the common law, 
parliamentary democracy and limitations upon the respective 
branches of government, invigilated by a strong professional 
judiciary and independent legal profession, were not a part of its 
foundations. The inherited Westminster concept of transparent 
and responsible government, infused in Australian 
constitutionalism, never distilled upon the minds of the founding 
fathers of the EU.13 The EU thus diverges from models of 
democracy influenced by British constitutional history and 
American concepts of federalism. It may be suggested that the 
notion of subsidiarity places a restraint upon Brussels. This is 
mere lip-service. Evidence of its inconsequentiality abounds in 
the tenor of EU legislation14 and the content of Luxembourg 
jurisprudence.15 It is also betrayed by an examination of early EU 
history when the political and economic behemoth was still but a 
nascent international trade cartel.16 
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“Brexit” and its lessons for Australia 
 The British referendum held on 23 June 2016 was only 
narrowly won by the vote for leaving the EU. Many reasons have 
been given for this vote17 and there have been as many 
predictions as to what comes next on both sides of the English 
Channel.18 Most important are the lessons to be learned by 
Australia from the EU, but principally the mistakes. This country 
should not be a ready adopter of EU policies and practices in 
lieu of those that derive from our common law heritage. 
Australia, as the heir of an almost one-thousand-year-old legal 
tradition, enjoys an enviable constitutional arrangement. 
 The loss to the EU of a substantial net fiscal contributor is 
a great blow. But the tragedy is greater than fiscal. The EU is the 
poorer for the absence of the United Kingdom in other ways.19 
Legal traditions will over time be felt as a loss: one that few have 
cared to identify.20 In the course of its EU membership, the 
United Kingdom, with its almost one-thousand-year-old legal 
tradition, has had a subtle positive influence on EU practice. 
 Judges in Strasbourg and Paris21 have told me of the 
positive influence of the United Kingdom upon EU legal culture. 
The English manner of writing judicial reasons, such as including 
a ratio decidendi and distinguishing clear obiter dicta from other 
parts of the reasoning, has assisted their work as judges. It has 
also contributed to a developing doctrine of precedent; a 
development not otherwise possible in systems deriving from the 
Napoleonic codes. Equally influential has been the strong 
English tradition of oral advocacy and an independent Bar. 
Judges have reflected positively on the assistance it is to have 
English barristers appearing before them. Other common law 
influences favourably commented upon by EU judges, not 
previously a part of Continental legal tradition, included cross-
examination, discovery, and accusers carrying the burden of 
proof. 



110 

 Rather than Australia’s adopting practices that have been 
tried only over the last half of the previous century, both the EU 
and Australia would do well to reflect upon the flaws in EU 
origins, structure and operation, the riddance of which would be 
more conducive to a contented, continued Union. The aim here 
is to admonish against too readily abandoning the tradition that 
informs our current structures in favour of new EU ways of 
doing the business of government, each of which, in turn, 
appears to be failing. 
 The EU must reflect, post-Brexit, on whether it will 
hearken to the better angels of democratic governance or 
whether it will retain illiberal tendencies of centrist government 
advocated by its founders. And, for that matter, Australia, 
derived from federal principles that were democratic, must also 
reflect whether it wishes to eschew the higher ambitions of its 
founders and pursue a failed centrist, undemocratic path. 
 There appears in recent times to be a remorseless decline 
in the EU with respect to national identity and democracy. It has 
been set in train by adherence to policy devised by its founders, 
and implemented contrary to clear evidence of failure. We see in 
evidence an adherence to an ideology that is in denial of 
Europe’s various histories and cultural origins. The admirably 
stated objective of ruling a line under two World Wars that 
decimated Europe, physically and spiritually, has shown itself 
instead to be a supranational regime intent on denying Europe 
any of its remaining soul. 
 

The EU Project: does it fail the tests of ancient 
democracy? 
 In 399 BC, an anti-democratic, oligarchic political 
philosophy was rejected by a narrow majority. An Athenian jury 
voted Socrates guilty of crimes against the state by about the 
same percentage as carried the Brexit referendum.22 The EU 
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project is, on its worst characterisation, a trading cartel with a 
Platonic political philosophy: it purports to serve the interests of 
community through an aloof, unaccountable, anti-democratic 
governing class. If its style of governance had been advocated in 
ancient Athens, its originators may well have suffered a like fate 
to that of Socrates. 
 As described by I. F. Stone in The Trial of Socrates,23 that 
fatal draught of hemlock was the penalty for his doctrines of 
elitism, denial of the gods, and the preaching of doctrines that 
had corrupted the youth of Athens. Plato’s Socrates taught a 
doctrine that ran contrary to the best in Athenian political 
experience. Charged with denying democracy, Socrates’ accusers 
and jury sought to preserve Athens by removing his influence. 
 

The reluctant Eurosceptic 
 Sceptics observe a decline in cultural and national identity 
in its secular rejections of Judeo-Christianity and an embrace of 
immigration and multicultural policies that are simply not 
working. 
 I am most conscious that the world little needs yet another 
Eurosceptic. But my object is to explain the disillusionment of 
one who, at one stage, embraced the EU. As an outside 
observer, I had previously considered the EU to have been an 
international success story. Indeed, I thought it was a model that, 
perhaps, could be emulated and replicated in the Asia-Pacific 
region. The project was one for which I had real hopes; and this 
was despite my general instinct that governmental programs, and 
especially international governmental projects, are generally 
fraught and commonly foredoomed to failure. Could the EU be 
the exception to the rule? I once thought so. 
 But, instead of a bright, shiny transparent deliverer of 
economic and political Valhalla, with the Brussels EU buildings 
standing as metaphors, I have come to realise that the EU holds 
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strong warnings for Australia. These warnings in a variety of 
areas are, to date, going unheeded. 
 In Europe, we thus see one of our possible futures if the 
warnings go unheeded. The EU is the future that confronts 
lemming-like progressive members of Australian elites that 
clamour to join the veritable conga line heading over that same 
dystopian cliff. It is hoped that what follows may warn others of 
the cliff ahead. 
 

A European Dystopia? 
 A phenomenon of the dystopian story-telling is that one is 
often left to speculate just how the dystopia came about: 
Wagner’s Das Ring des Nibelungen is one exception.24 
 In the EU, we see the prelude to, and the early symptoms 
of, dystopia playing out in real time. But, for some of its harshest 
critics, like Brendan O’Neill25 and Douglas Murray,26 to say that 
the EU is a living dystopia understates the evidence. They would 
consider it a democratic Götterdãmmerung. 
 Suppression of debate,27 monitoring for signs of dissent, 
labelling dissenters as “extremists”, legislating for the 
enforcement of political correctness, promotion of LGBT 
agendas to transcend existing rights, criminalising forms of 
speech that offend, conflating concepts and values under rubrics 
of “equality”, “diversity”, “multiculturalism,” and soliciting 
private corporations to assist in governmental functions such as 
monitoring “hate speech” laws – these all serve as warnings for 
the critics of an EU demise. Similar agendas that have been 
eagerly embraced by political, education and media elites are 
equally criticised in Australia. The unfortunate corollary is that 
imitation in Australia would bring our own Ragnarok. 
 A current problem that confronts the EU is that “rights” 
have ceased to mean that “majority rules, but that minorities 
must have their rights protected”.28 Rights were once based 
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upon the law deriving from democratic principles and processes. 
Instead, “rights” are now what “the minority simply arrogates to 
itself.” “Rights” now mean “the right of the minority to impose 
on the majority.”29 Therein lies the seeds of destruction of 
democracy; a fatal flaw that leads to the “strange death” of 
Europe and any polity that cares to emulate its political patterns 
must suffer the same fate. 
 

Current Discontents 
 

Offence and trigger warning 
 Criticism causes offence in these sensitive times. Calling 
out any public deception is a taboo. I run that risk. The advice of 
faded Communist Mick Hume is that one’s audience must be 
warned of potential triggers to feelings of hurt and insult.30 
Among those who will be offended are genuine believers in the 
project. They are as I once was: taken in by the bright shiny 
machinery of government and administration with promises of 
delivery of economic and political utopia. But many are unaware 
of the corrosion that seizes up the machinery. 
 Others who may take offence are bureaucrats and 
politicians, who, with minimal scrutiny and accountability, drive 
agendas at the expense of European taxpayers. 
 Europe, indeed, has two souls in its breast.31 One adheres 
to the elevated principles of modern liberal democracy. The 
other is characterised by an illiberal totalitarian tendency. The 
first promises subsidiarity32 with continued distinct national 
identity. The other is the praxis in which subsidiarity is only 
honoured in the breach, where Article 5 (3) of the Lisbon 
Treaty33 is flouted and identity, national and individual, is 
subverted to centrist and statist objectives. 
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Offence and penalty 
 In fact, the discussion that follows could render both 
writer and reader liable to prosecution in various EU states. The 
fashion of “hate speech” laws started in the EU. In Censored: 
“How Hate” Speech Laws are Threatening Freedom of Speech,34 Paul 
Coleman catalogues the spread of laws supposed to free speech 
by suppressing “hate”. But even a cursory analysis will show that 
these laws have the effect of suppressing free speech itself. 
 In Germany, to take just one example given by Coleman, it 
is a criminal offence to cause personal offence.35 Coleman shows 
how multiple provisions for “combatting certain forms of 
expressions of racism and xenophobia by means of criminal 
law,”36 pursuant to the European Council Framework Decision of 28 
November 2008, have had draconian consequences.37 The 
patchwork of European legislation across borders is so complex 
that it is entirely possible that, in the digital age, published 
material will transgress more than one state’s law. 
 

Offence and social media  
 This leads to the sanction that is most likely to be felt 
generally in the EU. The type of discussion being conducted 
here could lead to Facebook and Twitter accounts being 
suspended or closed if held via digital social media. The EU has 
entered a compact, as discussed below, with the major digital 
companies to assist in enforcing the various EU laws against 
expressions of “hate”, whatever “hate” may mean. But one 
anecdote reported by Murray serves to illustrate the problem for 
speech and criticism of the ruling elites. At the height of the 
German immigration influx in 2015, the Chancellor of Germany, 
Angela Merkel, was suffering at the hands of digital critics. 
 Had it been possible to discuss these matters some 

solution might have been reached. Yet even in 2015, at the 
height of the migration crisis, it was speech and thought 
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that was (sic.) constricted. At the peak of the crisis in 
September 2015 Chancellor Merkel of Germany asked the 
Facebook CEO, Mark Zuckerberg, what could be done to 
stop European citizens writing criticisms of her migration 
policy on Facebook. ‘Are you working on this?’ she asked 
him. He assured her that he was.38 

 So, the reader is fairly warned that what follows is 
dangerous reading. 
 

Causes of current personal discontents 
 My passion for all things European in the 1980s started 
while living in Germany. Soon an ardent Teutonophile: 
Beethoven; Wagner; Mozart; Schiller; Goethe; Hesse, and Mann; 
it seemed an easy step to fall equally in love with all that the 
Continent had to offer: from Italian opera to Gothic cathedrals 
and Roman ruins. Into that passionate embrace fell, in time, an 
acceptance of the EU project. Just what turned me from 
enthusiast to critic of the EU can be summarised in two events 
of 2016. Those events brought into question the policies of 
seamless movement across open borders, multiculturalism, and 
centrist control that lie at the heart of EU operation. 
 In March 2016, my wife, Penny, and I were living in 
Brussels, Belgium. Over the preceding year, we had fallen in love 
with our adopted home. Our work with institutions of the 
European Union and the related non-government organisations 
was a delight. The people with whom we worked were 
exemplary in their competence, courtesy, and co-operation. Most 
spoke fluent English as a second language, with perhaps two or 
three others in which they were likewise fluent. We had no real 
concerns; we were living the dream. 
 We were working from a lightly staffed church non-
governmental organisation office. Daily, we were at the coalface 
with other European organisations concentrating on human 
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rights with a particular emphasis on Article 18 freedoms of 
conscience, religion or belief. Our flat was five minutes’ walk 
from the European Commission buildings in Schuman, which is 
a most pleasant area of the city. 
 We had a commanding view from our eighth-floor vantage 
out to the Atomium. A variety of restaurants bustled in the 
neighbouring streets with offerings to sate every palate, a Babel 
of languages rang out from the pubs and bars during football 
matches. The park in the square below was often alive with 
children playing on gym equipment, and with grandparents, 
parents, pet dogs, and balls. 
 But that dream fractured and then shattered. The 
realisation that all was not as it had for so long appeared came 
on two days: two days that remain indelibly emblazoned on my 
psyche. They are symbols of a growing disillusionment with the 
EU project. 
 

22 March 2016: fractures from the Brussels 
bombings 
 I had not questioned the relationship among Schengen free 
movement and national security until 22 March 2016 – the day 
of the two bombing attacks on the Brussels airport and the 
Maelbeek metro station. The second is 24 June 2016 – the day 
after the United Kingdom had held its referendum on 
withdrawal from the European Union. 
 In the attacks, 34 people were killed and 170 were injured. 
One of my best friends was severely injured in the Zaventum 
airport blast. But for a telephone call from me, which delayed 
her departure by five minutes, my wife Penny might have been 
on the very train from Schuman metro station to Maelbeek that 
was hit by the second blast. For a week after the attacks, while 
arrests proceeded and Brussels was placed on highest security 
alert, we were confined to quarters. Observable as part of the 
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security lockdown: playing children and their pets were replaced 
with military personnel and armoury. An occupied city, Brussels 
had tanks and armoured vehicles moved in, and troops took up 
position on street corners and metro stations. We returned to 
Australia late in March, just after the anniversary of the attacks. 
The military presence remained. 
 The bombings were performed by thugs who had direct or 
indirect involvement in other terrorist acts, including those in 
Paris in 2015. I had not previously considered that there was any 
association of the multiculturalism evident in Brussels with the 
terrorist cell in the suburb of Molenbeek. Neither had I 
considered that, quite apart from the friendliness of our mature 
Muslim friends, younger Muslims, influenced by a strange 
cocktail of Wahhabism and Islamic statism would actually be 
consumed by this level of hate. 
 

24 June 2016: shattered by the post-Brexit vote 
 The second part of disillusionment commenced on 24 
June 2016. The day after the British referendum on “Brexit”, a 
briefing was held for Brussels operatives at the think tank, The 
European Policy Centre. The empanelled experts were florid. 
The “leave” vote had come as a complete shock to the cognoscenti 
of Brussels. No reliable pundit had predicted it. And certainly 
not after the Prime Minister of the United Kingdom, David 
Cameron, in preceding weeks, had extracted unprecedented 
concessions as incentives for Britain to stay. 
 To say that the room was in a state of apoplexy would be 
an understatement. The mood was one of a need for 
introspection. Reform of the European Union and its institutions 
was needed. Make Brussels more responsive to its constituent 
members was the mantra; reduce bureaucracy and waste; listen 
more carefully to member state concerns. In the upshot, two 
criticisms were accepted by the meeting as needing to be taken 
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on board: the unresponsive, unelected, unaccountable EU 
bureaucracy concentrated in Brussels; and the interference with 
national sovereignty by EU bodies and agencies. 
 Less than a week later, I attended a meeting of Equinet, 
the European network of equality bodies. Representatives of 
each of the EU’s equal opportunity and anti-discrimination 
agencies were present. At the commencement of the meeting, 
the chair was adamant that we would not be mentioning the 
“event” of the week before. There was far more urgent business 
to consider and the meeting could not and would not be 
distracted from that important work. Among the important 
matters considered were: how to ensure that member nation 
governments listened to Brussels and more carefully 
implemented EU directives; to remove blockage in the European 
Council to the second tranche of an equal opportunity directive; 
and how “hate speech” and discriminatory conduct could be 
penalised sufficiently so as to discourage any offence to 
sensibilities in the EU. 
 The solutions proposed, in turn, were, first, to create a new 
layer of bureaucracy to ensure member nation governments 
listened; to lobby the new Council presidency to overcome any 
recalcitrance on the part of members of the European Council; 
and to increase the penalties for “hate speech” and 
discrimination to levels akin to those imposed for anti-
competitive conduct and to bankrupt offenders that did not or 
could not pay. This strain of EU policy-making was clearly 
impervious to criticism. 
 

The intentions of the Founding Fathers of 
the European project 
 That there should be the current problems of identity 
politics, immigration, Islam, and multiculturalism in the EU, 
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discussed below, came as no surprise when the intentions of the 
EU’s founding fathers are considered. Neither should the thicket 
of bureaucratic control that constitutes the major industry in 
Brussels create any wonder. 
 Yanis Varoufakis sheets blame for the current 
circumstances to the model conceived by the founders: 
 Corporatists like Robert Schuman and Jean Monnet were 

bent on the Brussels-based bureaucracy as a democracy-
free zone. Count Coudenhove-Kalergi put it succinctly in 
one of his speeches when he declared his ambition for 
Europe to ‘supersede’ democracy’. As always happens 
when a technocracy harbouring a deep Platonic contempt 
for democracy attains inordinate power, we end up with an 
antisocial, dispirited, mindless autocracy. 

 
 Europeans recognize this in today’s Brussels-based 

bureaucracy. Every survey of European public opinion 
finds large majorities with no trust in the EU’s institutions. 
While it is true that citizens around the world – for 
example, in Britain, the United States or India – are highly 
critical of their state’s institutions, the discontent with 
Brussels is qualitatively different.39 

 
 In fact, the EU concept of central government traces back 
to the 1920s when Monnet first conceived of a supranational set 
of institutions that would replace the national governments of 
Europe. Monnet was heavily influenced by his international 
banking experience, his observations of the ill-fated League of 
Nations and the chaos into which China plummeted under the 
corruption of the Chiang Kai-shek regime. He was frustrated to 
observe the League of Nations stand impotently by as Sino-
Japanese relations descended into military aggression and the 
Japanese invasion of Manchuria in 1931. Monnet formed the 
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conviction that only a powerful European international 
organisation could guarantee peace in Europe. This conviction 
was also born of his views of the First World War, the Treaty of 
Versailles, and, over time, his observation of the descent of the 
corrupt Weimar Republic into the government formed by Hitler 
in Berlin and the passage of the Nuremberg laws. 
 Varoufakis’s blame upon the original European vision of 
the founding fathers is borne out in Christopher Booker and 
Richard North’s The Great Deception – Can the European Union 
Survive?,40 in which they return to source documents to trace the 
birth of the European Union Project idea from almost one 
hundred years ago to the economic and political reality that now 
inhabits much of the Continent. The idea of a “United States of 
Europe” emerges as an ideal from time to time and is then often 
met with denials of any intention to override national borders 
and cultural identities. 
 Monnet’s developing thoughts on a European 
supranational organisation were published in 1931 in papers 
collected under the title, The United States of Europe. These papers 
include an eponymously titled essay, drawing upon the German 
concept of a “common market”, the Zollverein.41 But, as Booker 
and North explain, there is no denying that a single Europe, 
transcending the nations comprising it, is a concept that lies at 
the heart of its conception: 
 [Monnet’s] ‘United States’ would work in the same way [as 

the Zollverein], raising its funding through a common tariff 
on all goods imported from outside. This, like Germany, 
would need ‘a political instrument to determine how the 
distribution [of those funds] should be made.’ He went on 
to say that: 

  the commercial and tariff policy of European States 
is so central and crucial a part of their general policy 
the receipts of Customs are so central and 
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substantial a part of their revenues that a common 
political authority, deciding for all Europe what 
tariffs should be imposed and how they should be 
distributed, would be for every country almost as 
important as, or even more important than, the 
national Governments, and would in effect reduce 
the latter to the status of municipal authorities. 

 In other words, he [Monnet] went on, the United States of 
Europe must be a political reality. Its organisation should 
be based on that of the League of Nations, with a 
Secretariat, a Council of Ministers, a parliamentary 
Assembly and a Court of Justice – but with one crucial 
proviso. The central source of authority in this new body 
Salter urged, must be reserved for the ‘Secretariat’, the 
permanent body of international civil servants, loyal to the 
new organisation, not the member countries. The problem 
with giving too much power to a Council of Ministers was 
that they would always remain motivated primarily by 
national interest: 

  In face of a permanent corps of Ministers, meeting 
in Committees and “shadow councils”, and in direct 
contact with their Foreign Office, the Secretariat will 
necessarily sink in status, in influence, and in the 
character of its personnel, to clerks responsible only 
for routine duties. They will cease to be an element 
of importance in the formation or maintenance of 
the League’s traditions.42 

 From its very beginnings, the EU was a “slow motion coup 
d’état”, according to Booker and North, into which members 
were beguilingly deceived to join, surrendering their sovereignty 
for touted economic benefits of membership. But the essence of 
the Booker and North thesis is that it was always a scheme to 
destroy the nation state. Sir Roger Scruton agrees: 
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 The idea of European integration, in its current form, was 

conceived during the First World War, became a political 
reality in the wake of the Second, and is marked by the 
conflicts that gave birth to it. It seemed reasonable, even 
imperative, in 1950 to bring the nations of Europe 
together, in a way that would prevent the wars that had 
twice almost destroyed the continent. And because 
conflicts breed radicalism, the new Europe was conceived 
as a comprehensive plan – one that would eliminate the 
sources of European conflict, and place cooperation rather 
than rivalry at the heart of the continental order. 

 The architects of the plan, who were for the most part 
Christian Democrats, had little else in common apart from 
a belief in European civilization and a distrust of the 
nation state. The eminence grise, Jean Monnet, was a 
transnational bureaucrat, inspired by the vision of a united 
Europe in which war would be a thing of the past. His 
close collaborator, Walter Hallstein, was an academic 
German technocrat, who believed in international 
jurisdiction as the natural successor to the laws of the 
nation states. Monnet and Hallstein were joined by Altierio 
Spinelli, a romantic communist who advocated a United 
States of Europe, legitimized by a democratically elected 
European parliament. Such people were not isolated 
enthusiasts, but part of a broad movement among the 
post-war political class. They chose popular leaders 
Konrad Adenauer, Robert Schuman and Alcide De 
Gasperi as the spokesmen for their ideas, and proposed 
the European Coal and Steel Community (the Schuman 
plan) as their initial goal – believing that the larger project 
would acquire legitimacy if it could first be understood and 
accepted in this circumscribed form.43 
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 Scruton goes on to identify the modus operandi of promise 
of benefits for a stealthy advance to a single Europe, not only in 
name, but as a polity: 
 Booker and North identify Jean Monnet, architect and first 

president of the European Coal and Steel Community, as 
the prime conspirator. Following the horrors of the First 
World War, Monnet conceived the life-long ambition to 
create a united states of Europe, as the condition of a 
permanent European peace. Unlike Woodrow Wilson, 
who wished to divide the continent into nations and 
achieve peace through a balance of power, Monnet wished 
to unite the continent in a new and more self-sustaining 
empire, though one from which the ghost of nationalism 
had to be finally exorcized. He left public office in 1955 to 
form the Action Committee for the United States of 
Europe, dedicated to lobbying on behalf of transnational 
institutions that would be capable of overriding national 
sovereignty. This idea was opposed by President de Gaulle 
who favoured a Europe of sovereign nation states and 
with whom Monnet was at loggerheads during the 1960s. 
As a result, Monnet developed the ‘Monnet method’ of 
more ‘integration by stealth’, in which unification would be 
advanced step by step without the goal ever being clearly 
perceived or clearly perceivable.44 

 
Murray describes the EU project in these terms: 
 Europe is committing suicide. Or at least its leaders have 

decided to commit suicide. Whether the European people 
choose to go along with this is, naturally, another matter. 

 When I say that Europe is in the process of killing itself I 
do not mean that the burden of European Commission 
regulation has become overbearing or that the European 
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Convention on Human Rights has not done enough to 
satisfy the demands of a particular community. I mean that 
the civilisation that we know as Europe is in the process of 
committing suicide and that neither Britain nor any other 
Western European country can avoid that fate because we 
all appear to suffer from the same symptoms and maladies. 
As a result, by the end of the lifespans of most people 
currently alive Europe will not be Europe and the peoples 
of Europe will have lost the only place in the world we had 
to call home. 

 It may be pointed out that proclamations of Europe’s 
demise have been a staple throughout our history and that 
Europe would not be Europe without regular predictions 
of our mortality. Yet some have been more persuasively 
timed than others. In Die Welt von Gestern (The World of 
Yesterday), first published in 1942, Stefan Zweig wrote of 
his continent in the years leading up to the Second World 
War, ‘I felt that Europe, in its state of derangement, had 
passed its own death sentence – our sacred home of 
Europe, both the cradle and the Parthenon of Western 
civilisation.’ 45 

 
 Like many observers, Murray predicts an inexorable 
demise without major change of direction: 
 
 Day by day the continent of Europe is not only changing 

but is losing any possibility of a soft landing in response to 
such change. An entire political class have failed to 
appreciate that many of us who live in Europe love the 
Europe that was ours. We do not want our politicians, 
through weakness, self-hatred, malice, tiredness or 
abandonment to change our home into an utterly different 
place. And while Europeans may be almost endlessly 
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compassionate, we may not be boundlessly so. The public 
may want many contradictory things, but they will not 
forgive politicians if – whether by accident or design – 
they change our continent completely. If they do so 
change it then many of us will regret this quietly. Others 
will regret it less quietly. Prisoners of the past and of the 
present, for Europeans there seem finally to be no decent 
answers to the future. Which is how the fatal blow will 
finally land.46 

 
 Murray may disagree, though only slightly, with the causes 
of Europe’s current discontents. For him, it is all summarised in 
three words: identity; immigration; and Islam. The current 
problems and their causes are arguably more nuanced. But the 
diagnosis of a terminally ill patient nevertheless seems 
inescapable. As regrettable as many regard it to be, Brexit may 
operate to forestall the death of Europe by causing the EU to re-
examine itself and reform. 
 Re-examine, perhaps, but without the criticism that Britain 
has provided internally since entry into the ancestor of the 
current EU. But there is also the danger of EU doubling down 
on existing policies and continuing in its undemocratic way, in 
defiance of the British snub. 
 But the essence of what is the EU remains undemocratic. 
This is a matter that has to be addressed. The following 
observations from Scruton are pertinent: 
 
 In modern conditions, in which governments rarely enjoy 

a majority vote, most of us are living under a government 
of which we don’t approve. We accept to be ruled by laws 
and decisions made by politicians with whom we disagree, 
and whom we perhaps deeply dislike. How is that 
possible? Why don’t democracies constantly collapse as 
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people refuse to be governed by those they never voted 
for? 

 Clearly, a democracy must be held together by something 
stronger than politics. There has to be a first-person plural, 
a pre-political loyalty which causes neighbours who voted 
in opposing ways to treat each other as fellow citizens for 
whom the government is not ‘mine’ or ‘yours’ but ‘ours’ – 
whether or not we approve of it . . . . 

 However, even in modern conditions, this urban elite 
depends upon others who do not belong to it: the farmers, 
manufacturers, clothiers, mechanics, soldiers and 
administrators for whom attachment to a place and its 
customs is implicit in all that they do. It is surely not 
difficult to imagine that in a question of identity, these 
people will very likely vote in another way from the urban 
elite, on whom they depend, nevertheless the government. 

 An inclusive first-person plural is the residue of 
cooperation and trust generations. Those who have guided 
and been inspired with the European project have tried to 
create such a first-person plural by gimmicks and subsidies, 
while suppressing the national loyalties of the European 
people. But it is nationality, the home country and its 
shared culture that define the true European identity. It 
astonishes me that so many people fail to see this, or to 
understand that democracy and national identity in the end 
depend on each other.47 

 
 Why would Australia wish to emulate this terminal 
approach to government when our system has everything to live 
for? With a constitutional pedigree as ours, we should look to a 
future that eschews the temptations for constitutional re-
arrangement mentioned at the beginning of this part. 
 But can we eschew the worst of the EU and retain what 
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some consider to be its best? This question requires examination 
of what may be two of the most egregious errors upon which 
elites seem intent: immigration; and identity politics and political 
correctness. 
 

Immigration and multiculturalism 
 

Nature abhors a vacuum 
 From our flat window in Brussels the dome of the Sainte 
Marie basilica stood out with its oxidised copper roof as a 
contrast to the terracotta tiles around it. Sainte Marie was once 
the centre of worship in the Schaerbeek district. But that is no 
more. On visiting Sainte Marie, a closer examination reveals a 
beautiful piece of nineteenth century neo-gothic architecture in a 
state of abandonment, disrepair, and vandalism. It is boarded up 
and rotting, external stone walls fretting; the extent of decay in 
some parts only concealed by the graffiti covering those walls. 
Few Catholics today live in the area covered by the parish that 
was once Sainte Marie. Worship in Schaerbeek has moved from 
Sunday at Sainte Marie to the local mosque on Friday. Sainte 
Marie is not an isolated instance. As with many former Christian 
places of worship, it stands as a metaphor for the decline of 
Judeo-Christianity in Europe. 
 Parc du Cinquantenaire is one of the largest public spaces 
in Brussels. An impressive arc de triomphe was erected in 
celebration of the fiftieth anniversary of Belgian independence. It 
houses museums: art; history; military and automobiles. The arc 
straddles Tunnel Cinquantenaire that leads onto Rue de la Loi, 
where the European Council, European Commission and the 
European Parliament stand. The arc is a monument to 
independence; constitutional monarchy; and democracy. One 
might argue that it stands in stark contrast to all that the 
neighbouring EU buildings represent. 
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 The arc shares the park with one other imposing building: 
Grande Mosque de Bruxelles, the largest mosque in Brussels. The 
mosque was constructed by Saudi Arabian interests. The Saudis 
fund the spread of Wahhabism through the mosque. Diagonally 
opposite the mosque is the Belgian military academy. This 
combination of buildings near the centre of Brussels provides yet 
more of a metaphor for Europe: a colonial past; a present of 
economic and political dependence upon the European Union; a 
weak military; an uncertain future resulting from Islamic 
syncretism. 
 Nature abhors a vacuum. Into the void created by the 
collapse of Judeo-Christianity and its moral traditions have 
stepped two forces. Both are at war with one another. The first is 
the bundle of secular notions, commonly referred to as “political 
correctness”. The second is an Islamic tradition that brings with 
it, to varying degrees, a morality to which Europeans are not 
accustomed. These two forces seek to create in their own image 
a new Europe. 
 

Islam, yes, but which Islam? 
 The first of the forces referred to, the secular, claims the 
endorsement of the EU in its drive for secularism and centrism 
in government. It promotes causes that are considered 
fashionable and proper successors to the now outdated ways of 
viewing identity, sexuality, and morality. 
 The second force, Islam, also receives support from the 
EU in its promotion of immigration and multiculturalism. 
Whereas immigration was once viewed as a process by which 
migrants came to Europe and became Europeans by absorbing 
the surrounding culture, from the last quarter of the twentieth 
century to the present there has been an increasing 
encouragement for immigrants to retain their cultural traditions, 
as far as possible, intact in their new geographical environment. 
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In parallel with this EU sponsorship of immigration and 
multiculturalism has been the preaching by EU bureaucrats 
ensconced in their bright shiny steel and glass towers on Rue de 
la Loi of a gospel of tolerance and acceptance. This tension in 
policy was always going to be a recipe for cultural disaster. 
 The question is which Islam is being tolerated? Is it the 
Wahhabism preached in the Grande Mosque? Is it moderate Islam 
and, if so, what is meant by “moderate Islam”? This is a question 
that Mark Steyn has posed in his examination of Western 
demographics, America Alone. 
 Murray points to the ill-defined concept of “multi-
culturalism”. He is not alone in identifying this concept as a 
failure. Conceived at the desks of bureaucrats and social 
engineers in the academy, it was foist upon the population with 
no consultation and without real regard for precisely what need 
was being addressed. In Reflections on the Revolution in Europe: Can 
Europe be the Same With Different People In It?, Christopher Caldwell 
asks the question for whom were the programs of 
multiculturalism and immigration devised?48 In From Fatwa to 
Jihad: How the World Changed from The Satanic Verses to Charlie 
Hebdo, Kenan Malik describes the progression through the 
Greater London Council (GLC) program of multiculturalism 
from the harmonious integration of Pakistani immigrants in the 
1960s and 1970s to the separatism that began in the 1980s on to 
what now manifests itself in Islamist terror. He observes: 
 
 The GLC strategy of the 1980s combined the distribution 

of council largesse with the celebration of cultural 
distinctiveness. ‘Here’s the cash, now go off and do your 
own cultural thing. Just don’t cause a commotion on the 
streets.’ That was the essence of municipal anti-racism . . . . 
As a means of bridging racial divisions and differences, 
however, it was far less successful. Multiculturalism helped 



130 

create new divisions and more intractable conflicts which 
made for a less racist but a more insidiously tribal Britain.49 

 
 Malik also describes how, apart from its largesse, it was 
necessary for the program to work for “racism” and what it 
meant to be British to be re-defined, with unexpected 
consequences: 
 At the heart of GLC’s anti-racist strategy was not simply 

the reallocation of resources but also a redefinition of 
racism. Racism now meant not the denial of equal rights 
but the denial of the right to be different . . . . [D]ifferent 
peoples should have the right to express their own 
identities, explore their own histories, formulate their own 
values, pursue their own lifestyles. In this process, the very 
meaning of equality was transformed: from possessing the 
same rights as everyone else, to possessing different rights 
appropriate to different communities. 

 Scepticism about the idea of a common national identity 
arose in part from cynicism about the idea of ‘Britishness’ . 
. . . 

 The GLC’s anti-racist strategy did not, however, simply 
question the idea of Britishness. It challenged the very 
notion of common values, drawing on the ideas of the 
‘New Left’ that had emerged in the 1960s. The New Left 
was a loose association of groups and individuals that was 
self-consciously opposed to the ‘old left’ of the communist 
parties and trade unions. Where the old left looked to the 
working class as the agency of change, the New Left found 
new, surrogate proletariats in the so-called New Social 
Movements – Third World liberation struggles, civil rights 
organizations, feminist groups, campaigns for gay rights, 
and the peace movement. Where the old left talked of class 
and sought to raise class-consciousness, the New Left 
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talked of culture and sought to strengthen cultural 
identity.50 

 
 It is one thing for Britain to decide upon its own social 
policies that have destructive consequences. But on the 
Continent, it is another matter. Because of the free movement 
policies under the Schengen arrangements, residents of one 
member state, under the arrangements, are free to move to other 
member states. But it is not just people that move. Policy travels 
too. No example of this is more poignant than the unilateral 
decision of Angela Merkel to open Germany’s borders to sub-
Saharan and Middle Eastern immigrants who claimed asylum. 
Because in the EU the concept of ‘rights’ had already morphed 
from meaning that the majority rules but the minorities must 
have their rights protected to a new meaning that the minority 
was entitled to impose on the majority, the scene was set for the 
perfect storm in the EU when one member decided to grant 
residency to an immigrant despite the views of other member 
states. 
 In 2010, Merkel delivered a now famous Potsdam Speech. 
In that speech to the young party faithful of her Christian 
Democratic Union, she said the so-called “Multikulti” concept – 
where people would “live side-by-side” happily – did not work, 
and immigrants needed to do more to integrate – including 
learning German. This was in apparent response to opinion polls 
in Germany showing a growing discontent with multiculturalism 
and immigration policies. It seemed also to be in direct response 
to a study by the Friedrich Ebert Foundation think tank which 
showed that 30 percent of Germans believed the country was 
“overrun by foreigners”. A similar number thought that some 16 
million of Germany’s immigrants or people with foreign origins 
had come to the country for its social benefits.51 In the speech, 
Chancellor Merkel also said: 
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 We kidded ourselves a while, we said: ‘They won’t stay, 
sometime they will be gone’, but this isn’t reality. 

 And of course, the approach [to build] a multicultural 
[society] and to live side-by-side and to enjoy each other. . . 
has failed, utterly failed.52 

 
 By the end of 2015, Merkel had reversed the Potsdam 
Speech position in favour of a liberal opening of borders. On 
this piece of apparent political amnesia, Murray observes: 
 
 At the time she gave her Potsdam speech in October 2010, 

Angela Merkel seemed to have made an important 
concession about the past and even signalled a change of 
direction for the future in the relationship between Europe 
and its immigrants. Yet within just a few years those much-
applauded statements seemed almost entirely meaningless. 
In the speech the Chancellor admitted that Germany had 
failed to integrate the people who had arrived to date. In 
2010 Germany had a total of 48,489 people apply for 
asylum. Just five years later, Merkel allowed (if leaked 
internal estimates from the government were correct) up 
to 1.5 million people into Germany in the space of one 
year alone. 

 
 If multiculturalism was not working with around 50,000 

people claiming asylum in Germany each year, how was it 
expected to work with thirty times that number coming in 
each year? If not enough was being done in 2010, how was 
it the case that five years later the German government’s 
integration network was so much – indeed thirty times – 
better? And if Germany had been fooling itself in the 
1960s about the return of the guest-workers, how much 
more was it kidding itself that those applying for asylum in 
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2015 would return to their homes? If multiculturalism had 
not been working well in 2010, it was working even less 
well by 2015.53 

 
 As astounding as this kind of policy reversal may at first 
seem, the lack of any say or control over borders, immigration 
policy is a matter to which the population has to become inured. 
The fact is that, while their own external borders are controlled 
by each member state that faces out from the EU, other 
members have little or no control over who crosses into the EU 
through external borders or the way in which neighbours choose 
to control theirs. 
 National identity finds its own level. It requires minimal 
government programs and social engineering to find that level. 
And when imposed, a miscalculation or failed prediction on the 
part of the architect of the program can have wide-ranging 
impact on the individual. Australians should beware of the 
secular prophets of the elite. And while one polity controls our 
national border and the purse for programs like 
“multiculturism”, the government of that polity must be closely 
watched. 
 European society, under EU diktaten, is just not left to find 
its own level of sociality, free of social engineering policies. 
Worse, citizens of the EU do not get to vote on those policies in 
any real or direct sense. No faith is shown by Brussels or 
Strasbourg in the essential principles set forth in Articles 9 and 
10 of the European Convention for the Protection of Human Rights and 
Freedoms, First Protocol, the Convention inspired by the Universal 
Declaration of Human Rights. The Convention is a reaffirmation of 
a “profound belief in those fundamental freedoms which are the 
foundation of justice and peace in the world and are best 
maintained . . . by effective political democracy and . . . 
observance of the Human Rights upon which they depend; . . .” 
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 Article 9 provides, relevantly, as follows: 
 
 
 Freedom of thought, conscience and religion  
 
 1. Everyone has the right to freedom of thought, 

conscience and religion; . . . 
 2. Freedom to manifest one’s religion or beliefs shall be 

subject only to such limitations as are prescribed by law 
and are necessary in a democratic society in the interests 
of public safety, for the protection of public order, health 
or morals, or for the protection of the rights and freedoms 
of others. [Emphasis added] 

 
 While the emphasis in Article 9 is upon freedom of 
conscience, religion and belief and their manifestation, the 
freedom of thought mentioned in that Article is further 
protected by Article 10, which relevantly provides: 
 
 Freedom of expression 
 
 1. Everyone has the right to freedom of expression. 

This right shall include freedom to hold opinions and 
to receive and impart information and ideas without 
interference by public authority and regardless of 
frontiers . . . . 

 2. The exercise of these freedoms, since it carries with 
it duties and responsibilities, may be subject to such 
formalities, conditions, restrictions or penalties as are 
prescribed by law and are necessary in a democratic 
society, in the interests of national security, territorial 
integrity or public safety, for the prevention of disorder 
or crime, for the protection of health or morals, for the 
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protection of the reputation or rights of others, . . . . 
[Emphasis added] 

 
 The freedoms created under these articles create a 
constitutional space in which thoughts and ideas are to be 
protected at the times of their receipt and formation as well as in 
their being held, received and imparted. It is also clear that while 
there is the potential for restriction, those restrictions are 
imposed for the purpose of reminding one that the freedoms 
carry duties and responsibilities. 
 They are also imposed for reasons of “national security, 
territorial integrity or public safety, for the prevention of disorder 
or crime, for the protection of health or morals, for the 
protection of the reputation or rights of others . . . . ” 
 By distinguishing serious instances of hatred, racism and 
xenophobia from occasions when nothing more than subjective 
offence is occasioned, the law attracts more respect and society 
overall is more respectful. Freedom of thought and expression 
ought to be encouraged rather than suppressed. 
 In order to maximise enjoyment of freedoms guaranteed 
by Covenants, states should criminalise only the most extreme 
cases. Causing offence to an individual or group, without more, 
is insufficient reason for criminal sanctions or penalties. If every 
instance of offence is criminalised or made the subject of serious 
penalties, then there is no method by which the trivial and the 
serious can be distinguished. That has an effect of breeding a 
contempt for the law which leads to its eventual trivialisation in 
the public mind. 
 The more highly a society is regulated, the greater the lack 
of trust that is shown in those who are governed. Only such laws 
as are necessary for society in the interests of public safety, for the 
protection of public order, health or morals, or for the 
protection of the rights and freedoms of others should exist. For 
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the EU, it would seem, retreat to these principles of freedom is 
unlikely. The inexorable march is in the opposite direction. 
 

Democratic totalitarianism 
 The totalitarian tendencies of centrist political elites are 
perhaps best in evidence when they are free to act without 
having to account to an electoral constituency. One agenda 
driven by a small minority on the back of political correctness 
that illustrates this, both in Australia and the EU, is that of the 
LGBT [lesbian, gay, bi-sexual, trans-sexual]. One of the principal 
pushes has been for the legal recognition of same-sex marriage. 
That push is, once again, at the time of writing, underway in 
Australia.54 This, for the most part, is now a part of Europe’s 
history. Yet again, Australia can learn of its possible future by 
looking to Europe’s recent past. 
 Unlike Australia, where the matter will be determined, this 
time, by a postal plebiscite, Germany has recently passed laws 
permitting same-sex marriage without any electoral mandate.55 
Four years earlier, also without any mention in any election 
manifesto, 400 British members of parliament voted to redefine 
marriage in the United Kingdom. David Cameron, the then 
Prime Minister, announced that despite having made no mention 
of the issue in the lead-up to the election, MPs would decide on 
the definition of marriage. 
 

Model for national legislation: the Equal 
Treatment Directive56 
 There is denial on the part of Australian proponents as to 
the significant implications of any such change. Their 
minimisation is either completely disingenuous or reprehensibly 
naïve.57 Most poignantly, promises are being made as to the 
continued future of freedoms currently enjoyed. This is palpable 
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mockery of a gullible electorate: first, even if passage through 
Parliament were assured in respect of guarantees of freedom, it is 
a basic doctrine of parliamentary sovereignty that no Parliament 
can bind its successors; secondly, recent history in the United 
Kingdom shows just how readily such promises are abandoned 
once the new social paradigm takes hold.58 
 For those who say it is “only about a ceremony”, as does 
the current Prime Minister of Australia, Malcolm Turnbull,59 the 
questions remain, “What happens the day after the party?” “Who 
will clean up?” “Who pays for the damage?” 
 Again, looking to Australia’s potential future through the 
lens of the EU, the answer seems clear. First, discussion of the 
previous orthodoxy regarding marriage will likely be rendered 
“extreme”. Secondly, that form of extremism, as with any other 
out of harmony with newly accepted opinion, will be punished 
by law. Once the Emperor dons new clothes, the tailor insists 
upon silence. It is vital for the deception to be complete. Free 
speech must be a casualty. So, too, must freedoms of conscience, 
belief, and association. To insist otherwise is to deny the 
evidence.60 
 The relevance of these issues is clear when one looks to 
legislation that has either been passed or is the subject of 
changes to policy in the EU. 
 For almost a decade, a draft directive has been held up in 
the European Council, known as the “Equal Treatment 
Directive” (ETD).61 It has so far narrowly missed the unanimity 
required to pass the Council and to become EU law. But it has 
nevertheless had its effect as a draft in providing a model to a 
number of countries, including the United Kingdom and, most 
recently, Spain, as to how to draft draconian legislation 
purporting to prevent discrimination on certain nominated 
characteristics. 
 It has been the subject of negotiations among members of 
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the Council and successive European Presidencies for several 
years. It has been through numerous drafts, adding, by 
increments, to its potential scope. 
 If passed, the ETD will require member states to pass 
domestic legislation implementing anti-discrimination laws. The 
laws will provide no protection for individuals acting on religious 
belief. Some member states may use the ETD to pass even more 
far-reaching laws reducing religious freedom to a greater extent 
than is strictly required by its terms. 
 If passed in its current form, it would have negative impact 
upon well-established European freedoms of religion, belief, 
conscience, speech, association and contract. Despite use of the 
word, “equal”, in its title, with successive drafts the ETD has 
expanded in scope and developed a number of effects that 
would actually undermine equality. 
 While there are reservations on the part of some member 
states, the most comprehensive, strident and outspoken 
opposition, to date, has come from Germany. Germany currently 
remains prepared to block passage of the ETD. If Germany’s 
opposition were to be withdrawn, it is very likely that the ETD 
would be passed by the Council, then be ratified by the 
European Parliament and so become binding on member states 
as the template for new domestic anti-discrimination laws. 
Germany is currently under great pressure to compromise its 
position. Its implications for subsidiarity are not yet fully clear. 
Arguably, its damage has already been done by setting a trend by 
which the state control of public attitudes can be achieved by the 
discrimination legislation. 
 What emerges is an Orwellian sense of a seamless web to 
suppress collective memory of the past and ensure substitution 
of the new normal. Causes of action and criminal sanctions 
based upon perceptions and subjective feelings of having been 
offended, assistance to the complainant through financial and 
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advisory resources of the state, presumptions of culpability and 
the reversal of the onus of proof in respect of allegations, all 
feature in the ETD and the legislation that emulates it. The 
incentive to amend thought and behaviour to avoid accusation is 
powerful if not overwhelming. 
 Once a centrist government takes hold of any agenda, 
however nobly stated its objectives may be, there is an illiberal 
element that operates inexorably to suppress individual freedoms 
and to flout any principle of subsidiarity. If there were but one 
instance, to suggest the possibility of replication in Australia 
would be justifiably described as alarmist. But to be able to point 
to the several instances that appear below, falling into a pattern, 
that is fair warning. 
 

The abandonment of assurances in relation to 
same-sex marriage legislation62  
 With the exception of Northern Ireland, same-sex 
marriage became legal in United Kingdom jurisdictions by 
legislation. The law in England and Wales was changed by 
legislation passed in July 2013 that came into force on 13 March 
2014. Scotland passed legislation through its Parliament in 
February 2014, taking effect from 16 December 2014. 
 The Democratic Unionist Government of Northern 
Ireland won its most recent election in March 2017 on a 
platform that has resistance to introduction of same-sex marriage 
as one of its principal planks. Same-sex marriages are treated as 
civil partnerships in Northern Ireland. 
 In 2012, Prime Minister David Cameron faced a 
predictable backlash at his announcement of intention to 
introduce legislation for same-sex marriage. In the course of 
dealing with that backlash, he gave repeated assurances on the 
preservation of religious freedom: 
 I’m a massive supporter of marriage and I don’t want gay 
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people to be excluded from a great institution, . . . . 
 But let me be absolutely 100% clear, if there is any church 

or any synagogue or any mosque that doesn’t want to have 
a gay marriage it will not, absolutely must not, be forced to 
hold it. 

 That is absolutely clear in the legislation.63 
 
 In Scotland, there were also clear assurances that there 
would be no impact upon religious freedom. The First Minister 
at the time, Alex Salmond, said: 
 
 We are making it absolutely clear that no Christian church 

or any domination [sic] for that matter, or any religion, or 
practitioner, or celebrant will be forced to take part in any 
such marriage, it will just mean people will have equality 
before the law. I think it’s the right thing to do -– but the 
parliament will debate it, and I’m sure, once we can get 
across the guarantee, of [religious freedom], and above all 
freedom of speech . . . once we get across that to some of 
the churches, I think they will feel more reassured . . . . I 
think it’s a debate we can have, and I think it’s a debate 
across the parliament, that will do the country good.64 

 
 The tenor of assurances given was consistent in its effect: 
nothing would change apart from giving a new right to same-sex 
couples to marry. 
 These assurances did not allay the fears of critics of the 
move. Among the strident critics was the Grand Orange Order 
of Northern Ireland. In reaction to the decision by a majority of 
MPs to support a same-sex marriage bill, the Reverend Alistair 
Smyth, Deputy Grand Master, articulated the fear that today’s 
assurances would be tomorrow’s history: 
 It is proposed the Church of England and Wales will not 
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be forced to conduct same-sex ceremonies and other 
religious groupings can choose to opt in or out as suits 
them. 

 Nevertheless, this will most likely be challenged under 
equality or human rights legislation in the European 
Courts. Therefore, we fear the religious safeguards 
supposedly built in will soon crumble. 

 We urge all Christian people to continue to hold true to 
Christian values and to pray that God in his mercy would 
turn people to seek the Lord and his ways.65 

 
 As mentioned, fundamental to the doctrines of manner 
and form and parliamentary sovereignty is that no one is capable 
of binding a future legislature. 
 Parliament may change or repeal any previous legislation. 
It is not constrained by previous legislation or, indeed, any 
promises made by ministers or members, in or out of the 
Parliament. It can override common law and repeal statutes 
without any limitation upon its powers other than may be 
expressly provided for in a constitution. 
 When the assurances referred to above were given, Messrs 
Cameron and Salmond could not have been ignorant that they 
had no power to bind a future Parliament with respect to the 
assurances they were giving. Whatever may have been their then 
current intentions, they were of no value and could never have 
been, as experience has proved to be the case. Events 
subsequent are proof that such promises cannot be relied upon. 
 The Prime Minister, Theresa May, has recently revealed 
proposals to abolish the need for medical consultation before 
gender reassignment. Transport for London has prohibited use 
of “heteronormative” words such as “ladies and gentlemen” 
over their public-address systems. Universities are threatening to 
“mark down” students who continue to use the words “he” and 
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“she”. “Gender neutral pronouns”, such as “ze”, must be used.66 

 

The Scottish “named person” program 
 On 28 July 2016, in The Christian Institute and Others v The 
Lord Advocate,67 the Supreme Court of the United Kingdom 
struck down the Children and Young People (Scotland) Act 2014, the 
program under which was commonly referred to as the “Named 
Person” program. The group of successful appellants had run a 
public campaign against it prior to its passage into law and 
sought, at first unsuccessfully in two lower courts, to have it 
overturned. Despite being struck down for breaches of various 
human rights obligations owed by Nicola Sturgeon’s Scottish 
National Government to parents and children, the Government 
is determined to implement a form of the program. 
 The Government remains determined to appoint a 
“named person” to monitor the welfare of every child in 
Scotland. The scheme was due to have been rolled-out 
throughout Scotland by 31 August 2016 – but that timetable was 
delayed after the Supreme Court ruled that some of the 
proposals around information-sharing breached the right to 
privacy and a family life under the European Convention on Human 
Rights. 
 Opponents of the scheme had been attempting to have it 
disallowed in judicial review proceedings, arguing that the 
legislation amounted to a “Big Brother” scheme that would 
undermine the position of parents, breach privacy and divert 
resources away from children who are genuinely vulnerable.68 
 The successful appellants were members of the “No To 
Named Persons” coalition. They had described named person as 
“the most calamitous scheme the Scottish government [had] ever 
dreamed up”. The essential objection was that parents could be 
overridden in authority over their children, or even see their 
children removed if the named person did not consider that the 
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rearing was being conducted in a manner of which the 
government approved. This could, in theory, extend to teaching 
old orthodoxies that no longer reflected the law as to marriage. 
A greatly modified scheme was put forward in June 2017 for 
consultation taking account of the Supreme Court decision, with 
the Orwellian elements removed.69 
 Throughout the United Kingdom, “sex education” has 
been transformed. Children’s television programs promote 
“gender fluidity”. Ministers have denied parents the right to 
withdraw children from primary school classes. 
 

The impact of the change in the definition of 
marriage: freedom of religion 
 Independent religious schools have come under closer 
scrutiny and condemnation if they refuse to advocate the same-
sex and gender fluidity agenda. Dame Louise Casey, author of 
the report, An independent review by Dame Louise Casey into 
opportunity and integration, upon which much current government 
policy is being based,70 has made clear that, for her, it is no 
longer acceptable for Catholic schools to teach Catholic doctrine 
on marriage. 
 Ofsted, the body responsible for school-assessment, has 
taken actions that evidence its having been politicised. The 
example oft-cited is that of Vishnitz Jewish Girls School. In 
2013, it was deemed by Ofsted to have passed in every way as a 
school that complied with Ofsted requirements. In 2017 it was 
found to have been failing on updated criteria in just one respect. 
Noting that students were “confident in thinking for 
themselves”, the Ofsted report pointed to the inadequate 
promotion of homosexuality and gender reassignment. As such, 
it was failing to ensure. It is one of seven faith schools that 
currently face closure. 
 Noting the assurances given by former prime ministers in 
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the United Kingdom on the future of religious freedom, one 
might be surprised by the recantation that has occurred at speed, 
but for an understanding of the doctrine of manner and form 
and parliamentary sovereignty, set out above. At the time of their 
being given, those assurances were completely valueless. 
 David Sergeant describes some of the instances of the 
backdown and the tragedy for British politics that has ensued: 
 
 Equalities minister Justine Greening has insisted that 

churches must be made to: ‘Keep up with modern 
attitudes’. Likewise, the Speaker of the House of 
Commons, a position supposedly defined by its political 
neutrality, had this to say: ‘I feel we’ll only have proper 
equal marriage when you can bloody well get married in a 
church if you want to do so, without having to fight the 
church for the equality that should be your right’. 

 
 It became clear, during this year’s general election, just 

how militant the LGBT lobby have become, following 
marriage redefinition. The primary target was Tim Farron, 
leader of England’s third largest political party, the Liberal 
Democrats. High-profile journalists had heard that Farron 
was a practising Christian. In every single interview 
thereafter, they demanded to know: Did he personally 
believe homosexual sex to be a sin? He practically begged 
the commentariat to allow him to keep his personal faith 
and legislative convictions separate. For decades, he 
pointed out, he had both vocally and legislatively 
supported the LGBT Lobby. Likewise, he had long backed 
same-sex marriage, voting for it enthusiastically. This 
simply was no longer enough. 

 
 Shortly after the election campaign, Farron resigned. He 
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stated that it was now impossible for a believing Christian 
to hold a prominent position in British politics. 

 
 In a heartbreaking development and in spite of Britain’s 

‘foster crisis’, aspiring foster parents who identify as 
religious face interrogation. Those who are deemed 
unlikely to ‘celebrate’ homosexuality have had their dreams 
of parenthood scuppered. This month Britain’s High 
Court, ruled that a Pentecostal couple were ineligible 
parents. While the court recognised their successful and 
loving record of adoption, they decreed that above all else: 
‘The equality provisions concerning sexual orientation 
should take precedence’. How has Great Britain become 
so twisted? Practicing (sic.) Jews, Muslims, Christians and 
Sikhs, who want to stay true to their religious teachings, 
can no longer adopt children. 

 
 Discussion in Australia of the potential loss of freedom is 
frequently dismissed as being either alarmist or trivial.71 But the 
instances cited by Sergeant are neither isolated occasions of 
alarm nor trivial instances. The question is whether there will still 
be freedom to debate. The augurs are not inspiring. 
 

The impact of the change in the definition of 
marriage: freedom of speech  
 In reporting on changes in the United Kingdom since 
introduction of same-sex marriage, David Sergeant expressed his 
own fears of speaking upon the history of developments since 
same-sex marriage became law in the United Kingdom: 
 
 I mentioned that I was writing this article to a good friend 

in the Conservative Party, back at home. He expressed his 
genuine concern. Had I not considered the consequences? 
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Did I not realise that what I said in Australia could be 
found when I returned to the UK? ‘LGBT progress is an 
unstoppable tide’. He assured me that it was ok for me to 
‘privately’ believe that marriage was between one man and 
one woman. He even privately agreed that the stuff being 
taught in primary schools was too much. 

 
 But to say it out loud? To actually have it in print? It would 

blight my career and my personal relationships.72 
 
 In his article, Sergeant reports on the forces operating to 
suppress freedom of speech that add colour and movement to 
the fears he expressed on his own behalf: 
 
 In the lead-up to the Parliamentary vote, we witnessed 

almost incomprehensible bullying. David Burrows MP, a 
mild-mannered supporter of the ‘Coalition for Marriage’, 
had excrement thrown at his house. His children received 
death threats and their school address was published 
online. Similarly, ‘Conservative’ broadcaster Iain Dale 
promised to ‘publicly out’ gay MP’s who did not vote for 
redefinition. 

 
 Many hardworking Brits have lost their jobs. Consider 

Adrian Smith, sacked by a Manchester Housing Trust, for 
suggesting that the state ‘shouldn’t impose its rules on 
places of faith and conscience’. Or Richard Page, fired for 
gross misconduct after articulating that children might 
enjoy better outcomes were they to be adopted by 
heterosexual couples. 

 
 Simultaneously, contrary to ‘steadfast’ government 

assurances, small businesses have been consistently 
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targeted. Courts in Northern Ireland ruled that the Asher’s 
Family bakery had acted unlawfully. What crime 
committed by this tiny business? Politely declining to 
decorate a cake with a political message in support of 
same-sex marriage. The courts maintained that business 
owners must be compelled to promote the LGBT cause, 
irrespective of personal convictions. 

 
 Even the National Trust, a British institution with over 4.2 

million members, has decided to join the bullying LGBT 
crusade. A message went out. Each of the Trust’s 62,000 
volunteers would be required to wear a compulsory same-
sex rainbow badge. Those who said they’d rather not were 
told they would be ‘moved out of sight’ until they were 
prepared to publicly demonstrate inclusive tolerance.73 

 

The potential use of extremism policy to suppress 
dissent 
 Since the passage of the same-sex marriage laws in the 
United Kingdom, there has been a concern as to whether there 
would be a use of other legislative and policy measures to 
interfere with or suppress free speech; not just in respect of 
religionists but of those who take any minority position. This is 
another fear that would be amenable to dismissal as alarmist. But 
it has been genuinely held. The concerns arose in the context of 
“Extremism Disruption Orders” (EDOs). 
 As announced in the Queen’s Speech of May 2016, the 
intention was for laws that would address “extremism” in all its 
forms.74 Those forms were never precisely articulated. But in the 
speech, the Government said EDOs were aimed at “harmful 
activities of extremist individuals who spread hate but do not 
break laws”. The former Home Secretary, now Prime Minister, 
Theresa May, said the measures would focus on “extremism of 
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all sorts”. 
 The design of EDOs was that they would be issued by the 
High Court where it is persuaded that someone was 
“participating in activities that spread, incite, promote or justify 
hatred against a person (or group of persons) on the grounds of 
that person’s (or group of persons’) disability, gender, race, 
religion, sexual orientation, and/or transgender identity”. An 
EDO is thus a form of gagging order triggered by anything 
deemed contrary to the Government’s definition of “British 
values”. That must have been intended to include matters the 
subject of the Equality Act.75 
 The concern expressed by groups such as the Christian 
Institute76 (one of the successful appellants in the “named 
person” litigation in Scotland) was just how these laws, if not 
clearly drafted to preclude the potential, could have far-reaching 
consequences and be used against Christian teachers in the 
United Kingdom.77 
 A letter from Conservative MP, Mark Spencer, explaining 
EDOs to a constituent has made things worse by confirming the 
very fears held.78 Spencer began the letter with assurances “that 
everybody in a society has a right to free speech” and that 
religious school teachers could express in the classroom their 
faith’s view that homosexuality is wrong. But he went on to 
explain how teachers could also provoke an EDO and end up in 
gaol if they taught students Christian morality on homosexuality 
as a fact. “The EDOs in this case would apply to a situation 
where a teacher was specifically teaching that gay marriage was 
wrong.”79 
 Simon Calvert, of the Christian Institute, said: 
 
 I am genuinely shocked that we have an MP supporting 

the idea of teachers being branded extremists for teaching 
that marriage is between a man and a woman. This is 
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exactly the kind of thing we’ve been warning about.80 
 
 According to an unnamed staffer at Spencer’s constituency 
office, “the teacher would have to be incredibly overstepping the 
line” to trigger an EDO. A teacher, he explained, “can tell 
students that their religion teaches that homosexuality or same-
sex marriage is wrong, as long as they balance that by explaining 
that the law says these things are okay and that many people 
believe they are okay.”81 But if teachers “categorically” teach that 
same-sex marriage is sinful as a matter of fact, they could soon 
be facing court hearings and judge-ordered EDOs that would 
ban them from repeating their views in public places, on social 
or electronic media, or in print. And if they disobey the order, 
like anyone else in contempt of court, they can be gaoled. 
 It was both Christian and secular rights groups that held 
fears as to just how EDOs might be used as instruments of 
policy. Keith Porteous Wood, executive director of the National 
Secular Society, said: 
 
 If EDOs really could be used to prevent teachers from 

talking about same-sex marriage, unless they are inciting 
violence, they are an even greater threat to freedom of 
expression than I had feared . . . . The spreading of hatred 
is far too vague a concept to be the basis of legal sanctions, 
and would be worryingly open to misuse, particularly by 
ideological opponents.82 

 
 The campaign against EDOs has prevented their passage 
into law, so far, because of the difficulty in drafting the 
legislation. It remains Conservative Government policy to 
legislate for them, however.83 
 Simon Calvert, spokesman for The Christian Institute, 
said: 
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 The government’s approach to extremism is unfocused. 
Unless we can make them see sense, the range of people 
who could find themselves labelled ‘extremist’ by their 
own government is about to get a whole lot wider.84 

 
 It is “still not clear how new legislation would deal with 
the problem of defining ‘extremism’ in a way that would not 
threaten free speech”.85 
 It would seem that, in the event, the Government has 
found another method to prosecute its desired agenda. EDOs 
may well be dead for the time being. But, as policy adviser of the 
United Kingdom’s Evangelical Alliance, Simon McCrossan, has 
said, the progression towards statism continues, irrespective of 
whether legislation is passed. He says that on current policy 
readings and discussions with Number 10 Downing Street, the 
anticipated next step is for oaths administered to members of the 
civil service to include a promise to be LGBT friendly. A newly 
politically-appointed commission working on issues of 
extremism will select just what passes freely into the public 
domain without censorship and what does not.86 

 

Legislation currently before the Cortes generales in 
Spain87  
 A new Non-Discrimination and Equality Bill is, at the time of 
writing, being presented for a first vote in the Cortes Generales 
of Spain.88 The bill was first presented in May 2016 by a 
parliamentary coalition of three leading left-wing parties: Unidos 
Podemos; En Comú; and En Marea. As with all legislation of its 
kind, the bill purports simply to fight discrimination and 
“homophobia”. Allied to its ostensible purpose is the promotion 
of “pro-active policies” in gender ideology. Sanctions for 
contravention is a “system of offences and fines” to “guarantee 
the effectiveness of equality and non-discrimination”. That is, 
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the penalties are sufficient to lead to penury for small scale, 
conservative voices who may contravene by advocating 
traditional values in relation to marriage, gender, sexual practice, 
and sexual identity. 
 Among the protected attributes from forms of 
discrimination prohibited by the bill are any form of “felt 
identity”, “trans identity”, and “self-identified gender”.89 None 
of these needs has a reflection in biology or appearance; nothing 
needs to appear to warn the potential contravener. And, as is to 
be expected, the burden of proof has been reversed. 
 
 The facts and suspicions from which the existence of 

discrimination can be presumed on grounds of sexual 
orientation, gender identity or expression, or sexual 
characteristics, can be proven by any kind of evidence, 
provided that it is lawful; without prejudice to the 
proceedings and the measures taken under the rules of 
organization, coexistence or discipline of the institutions 
and public services.90 

 
 As one observer has suggested, “[t]he manner in which 
offences are set out will trigger strategic litigation aiming at the 
dissolution and bankruptcy of conservative Christian 
organisations and ethos-based institutions.” 91 The bill promotes 
a culture in which the homosexual and transsexual minority are 
not only protected but promoted through fines of up to €45 000 
for each contravention. Contraveners can also be banned from 
public office for a period of up to two years.92 Its draconian 
provisions raise serious concerns for personal liberties: 
 
 The Equality Bill ‘shall ensure that broadcast content and 

advertisements are respectful towards LGTBI persons 
[and] . . . that the media include in their programming, for 
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all ages, the diversity of sexual orientation, identity, and 
gender expressions, including LGBTI family diversity.’ 
This means that media is likely to be monitored and, if 
necessary, censored by the state. It also implies that the 
media may be prevented from transmitting any message 
that might be considered offensive to any member of the 
LGBTI community. 

 If passed, the new law would apply not just to the media 
but also to ‘any person, natural or legal, under public or 
private law, regardless of the administrative or personal 
situation in which the person is found.’ Thus, any actual 
incident of – or even the mere suspicion of – 
discrimination against the LGBTI community on the part 
of a Spanish citizen would be subject to penalties. 

 
 This raises the question: How can such drastic 

consequences be allowed against a person merely on the 
basis of another person’s subjective perception of 
discrimination? How can one person know if something 
they say will be labelled discriminatory by another? In 
short: How will freedom of expression be protected under 
the proposed new law? 

 
 . . . not only would unpopular, offensive, or disturbing 

views be purged from public life and from the online 
sphere, but the Equality Bill would ensure that the 
perpetrator is not in the position to express his or her view 
anymore.93 

 

The internet policies of the EU  
 On 31 May 2016 the European Commission and 
supranational technology corporations Facebook, Twitter, 
YouTube and Microsoft presented the “Code of Conduct on 
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countering illegal hate speech online” (the Code) for comment. 
It is part of a continuing program in the EU to prevent the 
display of any thought that a member of a minority may find 
offensive. 
 Since 2016, the Code has operated and been through two 
evaluations, the last being reported on 1 June 2017.94 The Code 
comprises a series of commitments on the part of the 
Commission and the respective supranationals to combat the 
spread of “hate speech” in online Europe. Under its terms the 
Code elevated the respective corporations to the position of 
judge as to what constituted “hate speech”, to identify the 
culprits, and to punish them peremptorily by suspension or 
cancellation of accounts.95 Despite the evaluations, there remain 
the obvious questions that would spring immediately to mind: 
 
● Why are corporations invested with this type of para-state 

power? 
 
● What protections are there for the rights of individuals or 

corporations that rely upon the internet for social and 
commercial intercourse? 

 
● What is the definition of “hate speech” to be used in the 

implementation of the Code? 
 
 To these and other questions regarding the Code, the 
answers have been less than satisfactory. 
 

Corporations as partners in governmental 
functions 
 In the four centuries since 1600, when Queen Elizabeth I 
granted a Royal Charter to the East India Company, policy 
makers seem to have learned little about how poor an instrument 
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the corporation is for delivery of public good outcomes. 
Undemocratic and unresponsive, it remains a puzzle of the 
modern age as to why governments the world over would 
repeatedly enter into partnerships with privately held 
corporations in the performance of public functions. 
 If they are truly public functions, government should just 
get on and do it. If not, they should leave it alone. Experience 
ought to have taught one lesson: corporations and their 
controllers owe fiduciary duties to their shareholders and not to 
the public at large. Where the public and private duties conflict 
for the corporation, it must and will prefer the interests of its 
shareholders over those of the general public. 
 And yet, again, we have a compact entered; this time 
between a supranational government and supranational 
corporations. Does the scale of this compact introduce a relevant 
variant from the past? Not at all. 
 Historically, the corporation was devised as a means by 
which a group of individuals could conduct transactions and 
limit their exposure to personal liability. Although the 
corporation has legal personality and many of the rights of an 
individual, it is nevertheless a legal fiction.96 Yuval Harari goes 
further and emphasises that the corporation is a complete 
fiction.97 And Joel Bakan has pointed out, the primary purpose 
of any private corporation must be profit.98 He gives example 
after example of large corporations acting to flout the law where 
it was profitable to do so.99 The corporation is a cloak under 
which the activities of a group or groups of individuals can act in 
combination for the achievement of the common end of their 
self-interests: profit. 
 It follows, then, to invest a corporation with state-like 
power runs the risk of a conflict between the inherent profit 
motive and the invested public enforcement role. It will always 
be impossible to discern without thorough investigation 
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whenever an exercise of public enforcement power is in the 
collateral interests of the state and corporation or solely in the 
interest of the corporation itself. The corporations, the subject of 
the compact comprised in the Code, are each in turn the size of 
modest states. 
 Borders are irrelevant to these large corporations. They 
operate to minimise taxation liability and maximise profit with 
no loyalty owed to any nation. History teaches us when state-like 
power is invested in a non-state actor, in the character of a 
corporation, that rampant abuse of power follows as the 
corporation pursues its remorseless appetite for profit. 
 It was insatiable appetite for profit that resulted in the 
“trust” arrangements of major corporations, including 
Rockefeller’s Standard Oil, that throttled the economy of the 
mid-nineteenth century United States.100 The rapacity of a state-
like corporation was never better on display than in the East 
India Company. It took control of the economies and politics of 
British Colonial Asia, invented the opium trade, and exploited 
that trade as a mechanism for subjugating the Chinese.101 And 
the legal immunity of the individuals who wield power through 
state-like corporations was in evidence in Edmund Burke’s 
prolonged but ultimately unsuccessful impeachment of the East 
India Company’s Warren Hastings.102 
 Bakan makes the following observation on the relationship 
between government and the corporation: 
 
 When in 1933, Supreme Court Justice Louis Brandeis 

likened corporations to ‘Frankenstein’s monsters,’ there 
was more to his observation than rhetorical flair. 
Governments create corporations, much like Dr 
Frankenstein created his monster, yet, once they exist, 
corporations threaten to overpower their creators.103 
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 When the rights of an individual conflict with the profit 
motive of the corporation, the rights of the individual will be 
subjugated. But worse than this potential conflict in which 
individual rights will be breached, the corporation is capable of 
pathological rationalisation of its position in having breached 
those rights. The corporation will not scruple to ignore even the 
most ethical of mandates in any situation in which it is tasked. 
Profits trump moral positions.104 Supranational corporations 
have proven themselves in the past quite capable of 
hypocritically embracing causes that would appear to be inimical 
to their commercial objectives. While giving enthusiastic lip-
service to the embraced cause, corporations are capable of 
continuing their less popular but more profitable activities, using 
their newfound conscience as a diversion in the public eye. 
Balkan gives the example, among others, of British Petroleum’s 
embrace of “green image” without ceasing its pursuit of its 
principal business in fossil fuels for a moment.105 
 None of this comes as any real surprise. But it shows that, 
apart from expediency, there is no reason in good governance to 
invest the type of power in corporations that the Code does. 
And it shows the potentially toxic mix of corporations and 
government, both disconnected from and not accountable to 
members of the public affected in losing rights without easy 
remedy. 
 In fact, if the Code is wrongly applied there is a question as 
to who is liable: 
 
 The Code of Conduct agreed by the European 

Commission represents a hybrid situation. Strictly 
speaking, any interference with freedom of expression 
resulting from the implementation of the Code cannot be 
attributed directly to the EC (as the restrictions will be 
administered by the IT companies). Nevertheless, it is clear 



157 

that the EC’s role is more than that of a facilitator. By 
inviting private companies to restrict speech of individuals 
the EC becomes an initiator of the interference with a 
fundamental right by private individuals – a type of ‘state 
interference by proxy’.106 

 

“Hate speech”, the implementation of the Code 
and its extension 
 The International Convention on Civil and Political Rights 
(ICCPR) provides that “any advocacy of national, racial or 
religious hatred that constitutes incitement to discrimination, 
hostility or violence shall be prohibited by law”.107 This has been 
said by the Commission to be the genesis of the Code in the 
Framework Decision on combating certain forms and expressions of racism 
and xenophobia by means of criminal law, adopted by the European 
Council on 28 November 2008.108 
 Despite this assertion of implementing a freedom, there is 
no universally accepted definition of “hate speech”. Paul 
Coleman has made clear that there are several species of what 
may be regarded as “hate speech” throughout the various 
jurisdictions in the EU.109 The term has not been defined by any 
EU document other than to include certain matters but its outer 
limits remain unset.110 And there is ambiguity in some of the 
legislation that would need to be invoked in order to give effect 
to the Code. 
 So, with these difficulties already in mind, the questions 
arise as to who among employees of the corporations that are 
party to the Code make the decisions for users of their services? 
What liability arises and in whom for mistaken or deliberate 
removals? Nothing in the Code provides for adequate safeguards 
of the rights and interests of users. Nothing guarantees freedom 
of speech or expression. Not even minimum standards can be 
said to have been satisfied by the Code: 
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 Whether or not the Charter of fundamental rights imposes 
a positive obligation to protect the right to freedom of 
expression is open for a debate. On the one hand, the 
Lisbon Treaty and the Charter did not create new 
competences in the area of fundamental rights. On the 
other hand, it is clear that EU institutions must comply 
with the Charter when undertaking regulating action. As a 
result, States and EU institutions should not only refrain 
from interfering with fundamental rights (unless the 
conditions for restriction are fulfilled) but should also 
effectively protect them – especially where the interference 
is initiated by an EU institution. It is disputable whether an 
EU initiative which stimulates private companies to restrict 
freedom of expression of individuals without providing 
any safeguards for that right would stand scrutiny under 
the Charter.111 

 
 Although under review, the Code serves as a model for 
enforcement of EU policy. The International Lesbian, Gay, 
Bisexual, Trans and Intersex Association (ILGA) is a powerful 
lobbying platform112 that is, justifiably, pleased with its success in 
the EU over the last decade. It names the United Kingdom as 
one of the countries in which greatest progress has been made: 
 
 For all of its progress, Europe as a whole still has much 

work to do. In May 2015, ILGA . . . released its LGBT 
equality ratings. The UK and Belgium lead the continent 
with over 80% of full equality achieved in both countries. 
Much of western Europe also achieves high levels of 
equality, but as the map moves further east, those numbers 
begin to plummet.113 

 
 The ILGA has suggested ten ways in which its progression 
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of the LGBT agenda in Europe can be furthered.114 One of them 
is for the stalled ETD to be passed by the Council. Another is 
proper enforcement of discrimination laws. 
 The European Commission is alive to all of this. It is 
particularly aware of the need for online surveillance as a means 
of the prevention of anti-LGBT sentiments. In its report, 
European Review of homophobia. Background secondary data analysis,115 
the Commission says it regards the patrol of the internet for anti-
LGBT expressions as unfinished business on which it is currently 
working: 
 
 The Internet appears to be often used as platform to 

diffuse hate speech, and as such represents an area of 
particular concern for LGBT NGOs and National Equality 
Bodies. This role taken by the Internet can be explained by 
the fact that, due to its nature, perpetrators are not easily 
fundable or prosecuted and feel therefore more free to 
express themselves. Unfortunately, there is a lack of data 
regarding hate speech and especially hate crime in Europe. 
This is due, partially, to the absence of legislative 
instruments in some countries (that do not consider 
incitement to homophobic hatred or violence a criminal 
offense (sic.) or homophobic intent as an aggravating 
factor). But it can be explained also by the fact that 
underreporting is a key feature of homophobic and 
transphobic crimes, like in other forms of hate crimes. 
Most Member States lack the necessary tools for reporting 
such incidents to the police, such as self-reporting forms 
or third party and assisted reporting.116 

 
 The proposed Spanish discrimination law, discussed 
above, provides for comprehensive internet surveillance for anti-
LGBT expression.117 Once again, the breadth of what is objected 
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to is matched by the ambiguity of its content. The net will need 
to be drawn wide if the effect of chilling attitudes is to take hold. 
That is manifest in the Spanish Bill. ILGA and the Commission 
would both regard that legislative measure to be a step in the 
right direction. 
 But is it? 
 

Conclusion 
 David Anderson, QC, the UK Government’s Independent 
Reviewer of Terrorism Legislation, said of the 2015 draft of the 
abandoned Counter-Extremism Bill that it was “the single most 
alarming document he had seen in his six years in the job”, even 
ahead of top secret material about terrorism.118 Anderson said: 
 Over the last six years I’ve seen an awful lot of secret 

material. Everything to do with the operation of the laws 
against terrorism, everything to do with surveillance. I 
think the single document that has alarmed me most was 
the early draft, I emphasise, of the Counter-Extremism Bill 
that I saw in the summer of 2015. Since then we’ve seen 
nothing definite. 

 Rather than focusing on terrorists and their enablers the 
Government is insisting on legislating against what it calls 
‘non-violent extremism’, even though there are a plethora 
of laws already on the statute books.119 

 
 When asked how easy it was to define non-violent 
extremism, Anderson replied that while the concept was already 
touched on in law, 
 applying it to ideas that are, for example, un-British or 

opposed to democracy, seems to me very dangerous and 
quite wrong. 

 We got through the Cold War after all without making it 
illegal to be a Communist or to express Communist 
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opinions.120 
 
 If more evidence were needed of the intoxication of 
undemocratic opportunities to control, note the delight in 
power-grab policies betrayed by Karen Bradley, MP, Secretary of 
State for Culture, Media and Sport: 
 
 The Chair: Does that mean that you envisage banning 

orders, extremism disruption orders and closure orders 
being used against right-wing-inspired and organised 
extremism, in the same way as you envisage them applying 
to Daesh/ISIL-inspired extremism. 

 
 Karen Bradley: To be very clear, the whole counter 

extremism strategy has been a strategy for all forms of 
extremism, future-proofed for future types of extremism 
that we cannot possibly imagine. Yes, the civil orders that 
we are looking to consult on and introduce would apply to 
all forms of extremism, be that Islamic extremism, far-right 
extremism or anti-Semitic extremism. If it is activity that 
would fall under the law as set out, which we will consult 
on, the law will apply, as it will cover all types of extremist 
activity. As I said, it will be future-proofed for possible 
types of extremism that we cannot even imagine.121 

 
 Anderson’s and Bradley’s comments, palpably Orwellian, 
demonstrate how governments with centrist, statist tendencies 
will exploit any pretext to obtain control over the governed. 
Much like the corporation, tempted with an opportunity to 
arrogate power and control, centrist governments unbounded by 
constitutional and democratic restraint will not resist. This has 
been evidenced here in the foundational concepts of the EU. 
 Now well-formed in the image of its founders’ theories, 
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the Brussels bureaucracy appears not to scruple in the subversion 
of the principle of subsidiarity. It has scant regard for the 
individual that it governs and greater regard for groups 
conforming to its centrist principles. The elites that run Europe 
have largely unchallenged power to devise and pursue failed or 
failing policy prescribed by ideology. They use executive and 
legislative power, even at the cost of individual freedoms, when 
there is an ideological goal to achieve. Whether it is 
multiculturalism, security, extremism, or sexual identity politics, 
any and all of them can and will be used as a pretext in the 
remorseless arrogation of power. 
 The United Kingdom has contributed to the culture of the 
EU and applied something of a break to illiberal policy that 
would occur but for its constitutional heritage and the influence 
of the common law. Nevertheless, during its membership in the 
EU, it has also imbibed much of the illiberal policy that comes 
from the Continent, and, in some respects, appears to have 
mastered it. 
 The advantage that Australia has over its European 
cousins is a written federal constitution that is unalterable except 
by will of the people, expressed by referendum.122 No such 
mechanism is part of the EU architecture. But the Constitution 
of Australia is only as good as the force we give it. If we permit 
centrist dogmas to defeat federal principles, we are, in the result, 
no better off than citizens of the EU. Centrism is a mimicry of 
failed EU constitutional modelling. 
 Australian mimicry of the EU political and legislative 
models would be laughable except that it is real and happening. 
Dilutions of institutions and structures are proffered under the 
guise of modernism. Whether it is in the changes to marriage 
laws in the same-sex debate, the insertion of a new quasi-
legislative consultation body or the recurrent refrain of 
republicanism, we have a heritage that can preserve liberty, but 
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only if we permit the Constitution to do its work. The federal 
structure and the Westminster model are its genius. 
 It is interesting to note that one of the most powerful 
constitutional bulwarks against statist tyranny that works today in 
Westminster is the House of Lords, House of Commons Joint 
Committee on Human Rights. It is comprised of some of the 
finest minds in the House of Lords and the House of Commons, 
all of whom have proven diligent in upholding freedoms earned 
over centuries of British constitutional evolution. That is also our 
heritage, though arriving by a different route under our 
Constitution. 
 In the House of Lords, House of Commons Joint Committee on 
Human Rights Counter-Extremism Second Report of Session 2016–17, 
the Committee sets its combined face firmly against the insidious 
arrogation of power on display by Bradley and her ilk.123 
 And so, too, must we ours. 
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Federalism and the High 
Court in the 21st Century 

 
 

The Honourable Robert Mitchell 
 
 
 The invitation asked that I address the topic of Federalism 
and the High Court. In the first century of the life of the 
Constitution, such a paper would have considered the outcome 
of a series of gladiatorial tournaments between the 
Commonwealth and the States over their respective legislative 
powers. A betting person would not have wanted to have backed 
the States in those contests too often. The States regularly lost, 
and a considerable body of precedent built up establishing the 
Commonwealth’s broad legislative power to engage in and 
regulate most aspects of economic life in Australia. 
 Establishment of the Commonwealth’s broad legislative 
powers in a range of areas has resulted in few of those State-
Commonwealth gladiatorial contests since the turn of the 
century. The only significant spectacle was the Work Choices 
case.1 There, various States challenged the Commonwealth’s use 
of the corporations power2 and other legislative powers to enact 
general provisions for industrial relations.3 In that case, to 
maintain the analogy with Roman entertainment, the States 
played with aplomb the role of the Christians to that of the 
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Commonwealth’s lion. As a result, I do not want to focus on the 
High Court’s approach this century to the balance of 
Commonwealth and State legislative powers in the Federation. 
 An area of greater activity and more interesting 
developments has been the High Court’s approach to the 
executive power of the Commonwealth. Here, the 
Commonwealth has not had things all its own way. The 
approach of the Court has identified significant limitations in the 
Commonwealth’s executive power which indicate a continuing 
role for the States in relation to Commonwealth spending. 
During the same period, the High Court has raised, but not fully 
answered, questions about the capacity for Commonwealth and 
State governments to administer jointly national legislation which 
is enacted by more than one polity. 
 

Cooperative federalism 
 While the Commonwealth’s legislative power to regulate 
economic activity is broad, it is not complete. There remain 
limits in the Commonwealth’s legislative powers which mean 
that the Commonwealth cannot always enact comprehensive 
national legislation which Parliament may consider desirable. 
Gaps, such as the regulation of industrial relations of certain 
individuals and partnerships which the Commonwealth’s 
industrial relations laws do not catch, may remain. Cooperation 
with States may be required in order to develop a comprehensive 
national law which serves the country’s best interests. 
 One way in which gaps in the Commonwealth’s legislative 
powers may be plugged is for the States to refer legislative power 
to the Commonwealth.4 That is not a particularly federal 
solution, and is one which State parliaments are often 
understandably reluctant to undertake. Referring power deals 
State parliaments out of the game and, at least substantially, 
deprives States of the capacity to influence the development of 
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legislative policy which may have a significant effect on the 
State’s residents. 
 Another way of making a national law is for each of the 
nation’s parliaments to pass legislation in the same terms. In 
practice this proves logistically difficult to achieve for legislation 
which is regularly amended. Even if it is feasible for each 
parliament to keep up with amendments so as to maintain 
uniformity, the question arises as to who is to administer the law. 
Consistency in administration of the law may be as important as 
consistency in the terms of the legislation. 
 An alternative approach which may be practically 
preferable is for the Commonwealth to pass a law which is 
adopted by other polities, but administered by a national 
regulator. 
 At the turn of the century, the High Court was called on to 
consider such a legislative scheme involving corporate regulation 
– the constitution, management and external administration of 
corporations. This was seen as an area pre-eminently calling for a 
uniform national approach. 
 The principal gap in the Commonwealth’s legislative 
power concerned its capacity to make laws for the incorporation 
of companies, which the High Court had held stood outside the 
ambit of the corporations power.5 In addition, the corporations 
power relevantly allows the Commonwealth to make laws with 
respect to trading or financial corporations. The view has been 
expressed that the question of whether a domestic corporation is 
to be characterised as a trading or financial corporation is to be 
determined by reference to its actual or intended activities.6 On 
that view, there would be some companies which would not be 
trading or financial corporations, or which would move in and 
out of that status. This would give rise as to uncertainty about 
whether the Commonwealth provisions directed to trading and 
financial corporations would apply to certain companies. 
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 After the High Court held provisions of the Corporations 
Act 1989 (Cth) invalid, which provided for the incorporation of 
companies,7 Australian governments agreed on a national 
approach to corporate regulation. This involved enactment by 
various parliaments of the Corporations Law as a national law. 
The text of the Corporations Law was enacted by the 
Commonwealth Parliament as a law for the Australian Capital 
Territory,8 relying on the territories power. The parliaments of 
the States and the Northern Territory adopted that law, as 
enacted from time to time, as their own law.9 That is, outside of 
the territories, the Corporations Law operated as State law. The 
Corporations Law made comprehensive provision for the 
incorporation, internal administration and external 
administration of domestic corporations. 
 Although the Corporations Law operated as a State law 
throughout most of Australia, it was administered by a 
Commonwealth statutory authority. A Commonwealth Act 
established the Australian Securities and Investments 
Commission as the national regulator.10 The Director of Public 
Prosecutions, the holder of a Commonwealth statutory office, 
prosecuted serious indictable offences against the Corporations 
Law.11 Federal and non-federal jurisdiction in relation to civil 
matters arising under the Corporations Law was invested in State 
Supreme Courts and the Federal Court of Australia.12 
 The elements of the national legislative scheme which I 
have just described proved to be its undoing. In Re Wakim; ex 
parte McNally,13 the High Court held that the structure of Chapter 
III of the Constitution was inconsistent with State parliaments 
having the capacity to invest the Federal Court with State 
jurisdiction. In R v Hughes,14 the High Court raised the prospect 
of a similar structural limitation in relation to investing 
Commonwealth statutory authorities and officers with State 
executive power. It is the decision in Hughes on which I turn to 
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focus. 
 Mr Hughes and his alleged co-offender, Mr Bell, were 
indicted in the District Court of Western Australia on three 
counts of making available “prescribed interests” contrary to the 
Corporations Law of Western Australia.15 Under the relevant 
provisions, only a public company could issue investment 
products classified as “prescribed interests”. The charges related 
to Mr Bell and Mr Hughes, as individuals, raising $300 000 from 
investors in Western Australia for an investment scheme in the 
United States. 
 The indictment against Mr Bell and Mr Hughes was filed 
on behalf of the Commonwealth Director of Public 
Prosecutions. The Commonwealth DPP is empowered under her 
own legislation to prosecute for indictable offences against laws 
of the Commonwealth.16 Of course, the Corporations Law as it 
applied in Western Australia was a State law, so the offences 
which it created were State offences. The Western Australian Act 
which adopted the Corporations Law also contained provisions 
which had the effect of conferring on the Commonwealth DPP 
power to prosecute offences under the Corporations Law as if 
they were Commonwealth offences.17 The Commonwealth 
Corporations Act 1989 provided that the Commonwealth DPP had 
the functions and powers expressed to be conferred by the 
Western Australian law.18 
 Mr Hughes applied to quash the indictment on the ground 
that the Commonwealth DPP had no authority to prosecute the 
State offences with which he was charged. That application was 
removed to the High Court. A number of questions were stated 
for the Full Court. 
 The joint judgment was delivered by Gleeson, CJ, 
Gaudron, McHugh, Gummow, Hayne and Callinan, JJ. What the 
joint judgment actually decided may be shortly stated. The State 
provisions conferred prosecutorial power on the Commonwealth 
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DPP as a matter of State law.19 The Corporations Act imposed a 
duty on the DPP to perform that function and, to the extent 
necessary, could be read down as limiting the duty to prosecute 
to State offences which the Commonwealth Parliament could 
have enacted.20 The offences with which Hughes was charged 
related to trade and commerce with other countries, within the 
Commonwealth’s legislative competence under the trade and 
commerce power. They also related to matters territorially 
outside Australia, but touching and concerning Australia, within 
the Commonwealth’s legislative competence under the external 
affairs power.21 The Commonwealth’s Corporations Act was 
supported by these heads of Commonwealth legislative power so 
far as it authorised the Commonwealth DPP to prosecute the 
offences charged in the indictment.22 
 So, at the end of the day, the Commonwealth DPP was 
able to prosecute Mr Hughes. What, you may ask, is the 
problem? The problem for the Corporations Law arose from a 
number of questions which the joint judgment posed but did not 
always answer. Possible answers which were suggested by the 
discussion in the joint judgment would have imperilled the 
effective operation of the Corporations Law cooperative 
legislative scheme. 
 The joint judgment generally accepted that the 
Commonwealth Parliament may, in the exercise of the incidental 
power, permit officers of the Commonwealth holding 
appointments by or under statute to perform additional 
functions and accept additional appointments. That general 
acceptance was, however, expressed to be subject to “what may 
be the operation of negative implications arising from the 
Constitution”. Reference was made to Chapter III of the 
Constitution, “The Judicature”, concerned with the exercise of 
the judicial power of the Commonwealth, but it was not said that 
this exhausts the relevant negative implications which may arise 
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from the Constitution.23 
 The joint judgment then referred to two propositions 
which the relevant section of the Commonwealth’s Corporations 
Act were said to illustrate. The first is that a State by its laws 
cannot unilaterally invest functions under that law in officers of 
the Commonwealth. The second is that a State law which 
purported to grant a wider power or authority than that the 
acceptance of which was prescribed by Commonwealth law 
would, to that extent, be inconsistent with the Commonwealth 
law and invalid under section 109 of the Constitution.24 
 The third proposition which the joint judgment went on to 
accept was that a Federal law which imposes duties to perform 
functions or exercise powers created and conferred by State law 
must be supported by an appropriate head of Commonwealth 
legislative power.25 However, the joint judgment did not “stay to 
consider” whether the further step taken here of imposing duties 
by Commonwealth law was necessary not merely to implement 
the agreement between the respective executive governments, 
but as a constitutional imperative.26 
 The joint judgment also identified, as an issue which it was 
unnecessary to decide, whether the legislative power with respect 
to matters incidental to the execution of the executive power of 
the Commonwealth could support a law imposing prosecutorial 
duties on the Commonwealth DPP. The relevant aspect of the 
executive power was entry into the Alice Springs Agreement 
with the States and Northern Territory establishing the 
Corporations Law cooperative legislative scheme.27 
 The prospect of the issues identified but not conclusively 
resolved in Hughes being determined against the validity of the 
legislation in some cases proved too troubling for Australian 
governments. The result was withdrawal of the Corporations 
Law cooperative arrangements, and substitution of the 
Corporations Law with the Corporations Act 2001 (Cth). The 
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Corporations Act is a Commonwealth Act applying of its own 
force throughout the nation, with any gaps in Commonwealth 
legislative power being covered by a reference of power by the 
States under section 51(xxxvii) of the Constitution. 
 The joint judgment in Hughes also made a point about 
Commonwealth spending. Their Honours said that it was the 
operation of Commonwealth law which enabled the 
Commonwealth DPP to expend Commonwealth resources in 
exercise of powers and functions “conferred” by State law.28 
Subsequently, it has been issues concerning the executive power, 
and particularly the expenditure of money by the 
Commonwealth, which have given rise to the most vexing 
constitutional questions for the Commonwealth concerning the 
balance of power in the Federation. I turn to consider three cases 
which have considered those issues. 
 

The Commonwealth’s spending power 
 Constitutional issues can arise for the High Court’s 
determination in a number of ways. They can arise from a 
contest between different governments in the Federation, as in 
the Work Choices case. They can be raised by individuals fighting 
for their liberty, as in Hughes. But they can also arise when 
unusually determined individuals just get a bee in their bonnet. 
The tribulations of the Commonwealth in the spending area are 
largely attributable to two determined individuals. 
 The first such determined individual was Brian Pape, a law 
lecturer. More specifically, he was the least popular lecturer in 
Australia among students in 2009. That was because he 
challenged Commonwealth legislation providing for the payment 
of a tax bonus of between $250 and $900 to persons with an 
annual taxable income of less than $100,000.29 The bonus was to 
be paid as a fiscal stimulus in response to the global financial 
crisis. Most students would have incomes that would entitle 
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them to the $900 payment, and be in a financial situation which 
would make them appreciate the money. 
 In Pape v Federal Commissioner of Taxation,30 a majority of the 
High Court rejected the challenge, no doubt to the relief of the 
student population and others who had already spent their 
anticipated windfalls. But the way in which the Court decided the 
case exposed limits in the executive power of the 
Commonwealth to spend money, and Parliament’s legislative 
power to authorise its expenditure. 
 The Commonwealth had relied on the provision, in 
sections 81 and 83 of the Constitution, for a Consolidated 
Revenue Fund from which money could be drawn under the 
authority of an appropriation law. The tax bonuses in Pape were 
held to be the subject of a standing appropriation of monies 
which the Commissioner of Taxation was required by relevant 
legislation to pay to another. Was it enough that the required 
funds were appropriated by Parliament? The answer by all 
members of the Court was “no”; that sections 81 and 83 did not 
confer a substantive spending power. The requirement that 
funds be appropriated from the Consolidated Revenue Fund 
ensures parliamentary control over the expenditure of public 
money. Once money had been appropriated, however, the power 
of the executive government to spend the money had to be 
found in the Constitution or statutes made under it.31 
 The legislation in Pape was held by a majority of the Court 
to be valid on the basis that the expenditure fell within the 
executive power of the Commonwealth, and the impugned laws 
providing for the payments were authorised by section 51(xxxix) 
of the Constitution as being incidental to the exercise of that 
executive power. The executive authority to spend the 
appropriated money was found to exist as an aspect of the 
“nationhood” power inherent in section 61 of the Constitution. 
Under the formulation accepted by Gummow, Crennan and Bell, 
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JJ, section 61 confers on the executive government power to 
engage in enterprises and activities peculiarly adapted to the 
government of the nation and which cannot otherwise be carried 
on for the benefit of the nation.32 The joint majority judgment 
then repeated a point which had been made in Hughes. While 
section 51(xxxix) authorises the Parliament to legislate in aid of 
the executive power, that does not mean that it may do so in aid 
of any subject which the executive government regards as of 
national interest and concern. The tax bonus legislation was, 
however, seen to be valid on the basis that the global financial 
crisis represented a national emergency which only the 
Commonwealth had the financial resources to meet.33 
 The tax bonus legislation was therefore upheld on a rather 
narrow basis, in the context where the Court identified 
important limitations on the Commonwealth’s spending power. 
 This decision set the scene for the entry of a second 
determined individual. Ronald Williams was the father of four 
children who attended the Darling Heights State School in 
Queensland. At that school was a chaplain whose services were 
provided pursuant to an agreement between the Commonwealth 
and the Scripture Union of Queensland, as part of the 
Commonwealth’s funding of school chaplaincy services. Mr 
Williams resented this religious intrusion into the academic lives 
of his children enough to bring proceedings in the High Court 
seeking to restrain the Commonwealth from funding the 
chaplaincy service. 
 In Williams v The Commonwealth,34 the majority of the Court 
rejected the proposition that, subject to appropriation, the 
executive power of the Commonwealth extended to the 
expenditure of public money and entry into contracts on any 
subject within Commonwealth legislative power. The Court also 
rejected the proposition that the Commonwealth’s power to 
contract was to be equated with that of a natural person. The 
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Court held that entry into the agreement with the Scripture 
Union of Queensland and expenditure of public money on 
school chaplaincy services was not within the executive power of 
the Commonwealth in the absence of authorising legislation. 
 The immediate sequel to this litigation was enactment by 
the Commonwealth Parliament of legislation purporting to 
authorise the executive to undertake programs specified by 
regulation.35 As you might anticipate, the school chaplaincy 
program made the cut in the regulations.36 Mr Williams was not 
so easily defeated, however. He instituted fresh proceedings in 
the High Court challenging the validity of the new legislation. 
 In Williams v The Commonwealth (No 2), that legislation was 
held to be invalid in its application to the chaplaincy services 
agreement with the Scripture Union and payments made under 
the agreement. This was on the basis that the legislation only 
authorised agreements and expenditure which was within the 
legislative power of the Commonwealth Parliament to authorise. 
Authorising entry into the agreement with the Scripture Union 
and expenditure under that agreement was held to be outside the 
Commonwealth’s legislative power. It was not within the power 
conferred by section 51(xxiiiA) to make laws with respect to 
benefits to students, which the Court construed as essentially 
concerned with material aid. The fact that the Scripture Union 
might have been regarded as a trading corporation (which the 
High Court did not decide) did not make the provisions a law 
with respect to trading corporations. The Court reaffirmed the 
limits of the Commonwealth’s executive power identified in 
Williams No 1. 
 In identifying these limits on the Commonwealth’s 
executive power to contract and spend, the Court has been 
influenced by the federal nature of the Constitution. In rejecting 
the Commonwealth’s arguments about the limits of executive 
power in Williams No 2, the plurality said that the 
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Commonwealth cannot be assumed to have an executive power 
to spend and contract which is the same as the power of the 
British executive. Their Honours continued: 
 
 This assumption, which underpinned the arguments 

advanced by the Commonwealth parties about executive 
power, denies the ‘basal consideration’ that the Constitution 
effects a distribution of powers and functions between the 
Commonwealth and the States. The polity which, as the 
Commonwealth parties rightly submitted, must ‘possess all 
the powers that it needs in order to function as a polity’ is 
the central polity of a federation in which independent 
governments exist in the one area and exercise powers in 
different fields of action carefully defined by law. It is not 
a polity organised and operating under a unitary system or 
under a flexible constitution where the Parliament is 
supreme. The assumption underpinning the 
Commonwealth parties’ submissions about executive 
power is not right and should be rejected.37 [citations 
omitted] 

 
 Earlier, in Pape, the majority joint judgment had noted that 
it is only by some constraint having its source in the position of 
the executive governments of the States that the government of 
the Commonwealth is denied the power, after appropriation by 
the Parliament, of expenditure of moneys raised by taxation 
imposed by the Parliament.38 
 

Conclusion 
 These cases illustrate that the federal nature of the 
Constitution of Australia carries with it inherent limitations in 
the Commonwealth’s power to spend and contract. The limits in 
the Commonwealth’s legislative and executive powers give rise 
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to a need for cooperation between governments to achieve 
national objectives. Frequently, the Commonwealth cannot act 
alone and requires the cooperation of the States to achieve a 
desired objective comprehensively. The breadth of the 
Commonwealth’s legislative powers means that it can regulate 
much economic activity and provide or fund many services. The 
limits in those powers, however, leave room for exceptions 
which can imperil the effective administration of the 
Commonwealth law, if only by reason of a need to consider 
whether individual cases fall within or outside of the relevant 
constitutional limitation. 
 So far as spending and contracting is concerned, the 
Constitution provides a ready solution. Section 96 of the 
Constitution empowers the Commonwealth to provide financial 
assistance to the States on such terms and conditions as the 
Parliament thinks fit. The Commonwealth clearly has a broad 
power to give money to the States and either impose conditions 
or reach agreement with the States about how the money is to be 
spent. State governments have traditionally found it difficult to 
say no to offers of money from the Commonwealth. The States, 
however, cannot be forced to accept money for programs of 
which the State government does not approve. States will also 
have the opportunity to influence the policy to be adopted when 
the Commonwealth seeks to reach agreements with the States as 
to how the money will be spent. 
 For national regulation (as opposed to service provision), 
the challenges following the decision in Hughes are greater. It 
would be unfortunate if the Corporations Law model was not 
available under the Constitution. A national legislative scheme, 
administered by a national regulator, without requiring State 
parliaments to abdicate legislative power, can have significant 
advantages. While Hughes raises questions about the availability 
of such an approach, it does not necessarily answer the questions 
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in a manner which is incompatible with such a scheme. 
 There remain a number of national legislative schemes 
involving States adopting the laws of another polity. An example 
of such a scheme is that currently regulating the gas and 
electricity sector in the majority of States. South Australia is the 
host jurisdiction for these schemes, the National Law relating to 
gas and electricity being scheduled to South Australian 
legislation.39 Corresponding laws in other States contain 
provisions which apply the relevant National Law as a law of 
that State,40 similarly to the previous Corporations Law scheme. 
 The National Electricity scheme is administered by a 
number of bodies, two of which are South Australian bodies 
operating as national bodies.41 The Australian Electricity 
Regulator (AER), however, is a Commonwealth body established 
by section 44AE of the Competition and Consumer Act 2010 (Cth).42 
Functions and powers are conferred upon it by the National 
Law, which is State law, and here potential obstacles exposed in 
Hughes may come into play. 
 One thing which is not clearly explained in Hughes is the 
reason why, in the absence of inconsistent Commonwealth 
legislation, State parliaments cannot unilaterally impose 
administrative duties on Commonwealth officers and agencies. 
Hughes seems to contemplate that administrative powers, which 
are not coupled with duties to exercise the power, can be 
imposed with Commonwealth legislative acquiescence. Why can 
powers be conferred but no duties imposed in the absence of an 
appropriate head of Commonwealth legislative power? 
 It may be that the answer to this question lies in the 
requirement for legislative authority for Commonwealth 
expenditure falling outside certain categories. Commonwealth 
officers will ordinarily exercise State functions by expending 
Commonwealth resources. The authorisation of that expenditure 
may be a matter for the Commonwealth Parliament. A 
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requirement for Commonwealth legislative authority may be 
thought inconsistent with State parliaments having the capacity 
to impose a duty on a Commonwealth agency or officer to incur 
that expenditure in the absence of an authorising 
Commonwealth law. It may be, therefore, that the key to 
understanding Hughes lies in the Court’s observation that it was 
the operation of Commonwealth law which enabled the 
Commonwealth DPP to expend Commonwealth resources in 
exercise of powers and functions “conferred” by State law. If 
that is correct, the distinction between duties and powers may be 
of little practical significance. A State law which merely 
conferred a power with Commonwealth legislative acquiescence, 
but did not impose a duty to exercise the power and incur 
associated expenditure of Commonwealth resources, may be 
valid. Legislative authority from the Commonwealth Parliament 
to incur the expenditure of Commonwealth resources may, 
however, still be required for the non-compulsory exercise of 
that power. 
 Even if Hughes is understood in this way, there remains the 
question, not answered in Hughes, as to the extent to which the 
incidental power allows the Commonwealth Parliament to 
authorise expenditure in the implementation of an 
intergovernmental agreement establishing a national regulatory 
scheme. There is much to be said for the incidental power 
extending to authorising the exercise of powers and duties under 
a cooperative legislative scheme. Particularly where the 
Commonwealth and States are acting cooperatively, the federal 
considerations which inform the limits on Commonwealth 
executive power have much less force. 
 The Commonwealth Parliament has attempted to address 
Hughes when establishing the AER, which has functions 
conferred upon it by the National Electricity Law, by enacting a 
so-called “Hughes clause” into the Competition and Consumer Act. 
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Sections 44AI-44AL of that Act purport to authorise or consent 
to the conferral of functions on the AER in a way which 
maintains the constitutional validity of the provisions. In 
summary, the sections provide that a State or Territory energy 
law may confer functions or powers, or impose duties, on the 
AER but only as long as doing so does not contravene any 
constitutional doctrines restricting the duties that may be 
imposed on the AER, and as long as the authorisation does not 
otherwise exceed the legislative power of the Commonwealth. 
The provisions go on to provide that any duties imposed by a 
State law which are within the power of the State to impose, and 
are not inconsistent with any constitutional doctrines limiting the 
imposition of duties on the AER, are deemed to be imposed by 
the State law and not by the Commonwealth law. The provisions 
also deem the opposite to be the case, where it is constitutionally 
necessary that the duty be imposed by a Commonwealth law, but 
only to the extent that doing so is within the legislative powers of 
the Commonwealth and consistent with constitutional doctrines 
restricting the duties that may be imposed on the AER. 
 This is an interesting approach, and one which has not yet 
been tested in the High Court. If, however, Hughes is understood 
as requiring legislative authority from the Commonwealth 
Parliament to incur the expenditure of Commonwealth resources 
involved in the non-compulsory exercise of a power conferred 
by State law, whether this approach will be successful may be 
questioned. 
 One thing which is clear is that the last word has not been 
written on the limits of the Commonwealth’s executive power. 
The area is likely to remain one in which the High Court remains 
active for some time, and brings with it new challenges for the 
implementation of national legislative schemes. 
 
 



197 

Endnotes 
 
1.  New South Wales v The Commonwealth (The Work Choices Case) 

(2006) 229 CLR 1. 
 
2. Section 51(xx) of the Commonwealth Constitution. 
 
3. The Workplace Relations Act 1996 (Cth), as amended by the 

Workplace Relations Amendment (Work Choices) Act 2005 
(Cth). 

 
4. Under section 51(xxxvii) of the Commonwealth 

Constitution. 
 
5. New South Wales v The Commonwealth (The Incorporation Case) 

(1990) 169 CLR 482. 
 
6. See The Incorporation Case 503, cf The Work Choices Case [55], 

[58] [96]-[124]; Williams v The Commonwealth (No 2) (2014) 
252 CLR 416 [51]. 

 
7. In The Incorporation Case.  
 
8. Section 5 of the Corporations Act 1989 (Cth).  
 
9. In Western Australia this was done by the Corporations 

(Western Australia) Act 1990 (WA). 
 
10. Australian Securities and Investments Commission Act 1989 

(Cth).  
 
11. Under the Director of Public Prosecutions Act 1983 (Cth).  
 



198 

12. Section 42(3) of the Corporations (Western Australia) Act (and 
equivalent legislation in other States) read with section 56 
of the Commonwealth Corporations Act. See also the 
Jurisdiction of Courts (Cross-vesting) Act 1987 (Cth), and 
corresponding Acts passed by the States.  

 
13. Re Wakim; ex parte McNally (1999) 198 CLR 511. 
 
14. R v Hughes [2000] HCA 22; (2000) 202 CLR 535. 
 
15. Sections 1064 and s 1311 of the Corporations Law of 

Western Australia. 
 
16. Section 6 of the Director of Public Prosecutions Act 1983 (Cth). 
 
17. Sections 29 and 31 of the Corporations (Western Australia) 

Act 1990 (WA). 
 
18. Section 47 of the Corporations Act 1989 (Cth). 
 
19. Hughes [28]. 
 
20. Hughes [33], [43]. 
 
21. Hughes [42]. 
 
22. Hughes [44]. 
 
23. Hughes [31]. 
 
24. Hughes [31]. 
 
25. Hughes [32], [46]. 



199 

 
26. Hughes [34]. 
 
27. Hughes [38]-[39]. 
 
28. Hughes [35]. 
 
29. Under sections 5 and 6 of the Tax Bonus for Working 

Australians Act (No 2) 2009 (Cth). 
 
30. Pape v Federal Commissioner of Taxation (2009) 238 CLR 1. 
 
31. See Pape [8], [111], [320], [357], [604]. 
 
32. Pape [228]. French, CJ, took a similar view at [132]-[133]. 
 
33. Pape [241]-[243]. 
 
34. Williams v The Commonwealth (2012) 248 CLR 156. 
 
35. Financial Framework Legislation Amendment Act (No 3) 2012 

(Cth), which amended the Financial Management and 
Accountability Act 1997 (Cth) and the Financial Management 
and Accountability Regulations 1997 (Cth).  

 
36. The program described as the “National School 

Chaplaincy and Student Welfare Program” was specified as 
a program for which grants might be made in the new 
Schedule 1AA to the regulations, inserted by the amending 
Act. 

 
37. Williams No 2 [83]. 
 



200 

38. Pape [220]. 
 
39. The National Electricity (South Australia) Act 1996 (WA), to 

which the National Electricity Law is a Schedule; the 
National Gas (South Australia) Act 2008 (SA), to which the 
National Gas Law is a Schedule; the National Energy Retail 
Law (South Australia) Act 2011 (SA), to which the National 
Energy Retail Law is a Schedule.  

 
40. See, for example, in relation to the National Electricity 

Law, Electricity (National Scheme) Act 1997 (ACT), section 5; 
National Electricity (New South Wales) Act 1997 (NSW), 
section 6; Electricity - National Scheme (Queensland) Act 1997 
(Qld), section 6; Electricity - National Scheme (Tasmania) Act 
1999 (Tas), section 6; National Electricity (Victoria) Act 2005 
(Vic), section 6. 

 
41. The Australian Energy Market Commission which is 

established under section 5 of the Australian Energy Market 
Commission Establishment Act 2004 (SA), and the Australian 
Energy Market Operator which is a company whose 
functions are provided for under the National Electricity 
(South Australia) Act 1996 (SA) and the National Electricity 
Law.  

 
42. Section 44AE of the Competition and Consumer Act 2010 

(Cth). 
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Federalism and the 

Principle of Subsidiarity 
 

 

Michelle Evans 
 

 

 Concepts such as subsidiarity and federalism may at first 
sound theoretical and academic. Increased centralisation of 
legislative and, in particular, financial powers, has had a very real 
impact on the States. Western Australia is currently in a dire 
financial situation, partly stemming from inadequate funding 
through a redistribution of the Goods and Services Tax (GST). 
This issue has received much media attention, particularly during 
Prime Minister Malcolm Turnbull’s visit to Western Australia in 
July 2017. I will return to Western Australia’s dire financial 
situation later. 
 First, I will explain the meaning of subsidiarity, and how it 
is a key characteristic of federalism. I will then discuss the federal 
nature of the Australian Constitution,1 and how Australian 
federalism has been compromised in favour of centralisation.2 I 
will conclude with some more specific comments about Western 
Australia’s predicament and by suggesting some reforms (both 
idealistic and realistic) to restore the balance of power between 
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the State and Commonwealth governments. 
 

The principle of subsidiarity 
 Subsidiarity means different things in different contexts, 
which was the motivation behind Global Perspectives on Subsidiarity 
(Michelle Evans and Augusto Zimmermann (eds)). The principle 
of subsidiarity came to prominence following the publication of 
Pope Pius XI’s encyclical letter, Quadragesimo Anno, in 1931. He 
cast subsidiarity as a central principle of catholic social theory: 
 
 Just as it is gravely wrong to withdraw from the individual 

and commit to the community at large what private 
enterprise and industry can accomplish, so, too, it is an 
injustice, a grave evil, and a disturbance of right order for a 
larger and greater organisation to arrogate to itself 
functions which can be performed efficiently by smaller 
and lower bodies. This is a fundamental principle of social 
philosophy, unshaken and unchangeable. Of its very 
nature the true aim of all social activity should be to help 
individual members of the social body, but never to 
destroy or absorb them.3 

 
 The Pope was concerned with empowering the individual 
so that individual citizens would have the autonomy to look after 
themselves, and to resolve their own issues without unnecessary 
interference from higher associations such as the government. If 
an individual citizen cannot help him or herself, there is a 
designated hierarchy of associations that can provide assistance, 
starting with those closest to the individual, namely their family. 
If the individual cannot be assisted by their family, then their 
local community may be able to offer assistance and, as a last 
resort, the Church or the state can intervene. The individual is 
empowered and respected because his or her issues are resolved 
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“closest to the problem at hand.”4 
 Similarly, in a political or governmental context, 
subsidiarity also aims to empower the individual against 
unnecessary governmental interference. In a governmental 
context, “subsidiarity” means that: 
 
 decisions, whether legislative or administrative acts, should 

be taken at the lowest practicable political level, that is as 
close as possible to those who are to be affected by them. 
Subsidiarity therefore presupposes an allocation of 
decision making powers within the state or other polity 
according to certain criteria designed to ensure that each 
decision is taken at the appropriate political level. The 
allocation of a particular decision making power to a 
higher or to the highest political level rather than to a 
lower or to the lowest political level might be made, for 
example, on such grounds as subject matter or 
effectiveness or efficiency or necessity or a combination of 
such grounds.5 

 
 Hence, the principle of subsidiarity in a political context 
aims to empower individual citizens and enhance democracy6 
through encouraging decision-making closest to where the 
problem has occurred, and to provide for more regionally 
appropriate and efficient action to be taken than if it were taken 
at a central level. These advantages, together with the checks and 
balances on centralised power, have been described by Shelton 
as follows: 
 
 In applying the principle of subsidiarity, concentrations of 

power are avoided both vertically (between different levels 
of government) and horizontally (between different 
branches of government at the same level). Further, all 
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government action is limited if the matter in question can 
be resolved by individual action. This is not necessarily 
federalism, but it is the establishment of a pyramidal 
structure with a broad base of local action. Such a 
structure enhances individual liberty, democratic 
participation, and societal diversity. Moreover, for the 
resolution of many questions, it is likely to prove more 
efficient as well.7 

 
 Although subsidiarity generally discourages centralisation, 
the principle does provide “justification of central involvement 
in affairs that cannot adequately be handled at the local level.”8 
 The principle of subsidiarity was also embodied in article 
5(3) of the Treaty on European Union. Many of the countries that 
agreed to form the European Union (initially the European 
Economic Community), known as “member states”, were 
concerned about possible centralisation and the loss of their 
national autonomy upon joining.9 The principle of subsidiarity, 
as it was originally intended in European Union law, provides 
that if a matter does not fall within the exclusive competence of 
the Community and can be better resolved by the individual 
member states, the central authority (Community) should not 
intervene, so that these matters can be resolved at a member 
state level.10 The principle, however, has been unsuccessful in 
guarding against increased centralisation in the European Union. 
It has had some success as a procedural principle in reviewing 
legislation (called “Directives”) before enactment, but no success 
as a judicial review principle in member state challenges post-
enactment. This is because the Court has treated the principle as 
a political judgment, as opposed to a substantive principle of 
judicial review.11 
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Subsidiarity and Federalism 
 It is correct to say that the concepts of federalism and 
subsidiarity have much in common at a theoretical level. 
Halberstam has noted that: 
 Federal systems across the world are generally designed 

according to the principle of subsidiarity, which in one 
form or another holds that the central government should 
play only a supporting role in governance, acting if and 
only if the constituent units of government are incapable 
of acting on their own.12 

 
 In the Final Report to the Council for the Australian Federation, 
subsidiarity is cited as one of “the fundamental rationales of 
federalism” and “a well documented driver of effective 
federations”.13 The authors comment on the effectiveness of 
subsidiarity in enhancing federalism, regional governance and 
representative democracy: 
 
 The principle of subsidiarity is intrinsic to the efficient and 

effective allocation of responsibilities in a federal system. It 
is a means of ensuring that decision-making remains close 
to citizens and enables the system to be judged for 
whether it remains responsive to the needs of citizens . . . . 
State and Territory governments, being closer to their 
communities, are best placed to represent those 
communities when engaging with the national level 
government and in consultations over national policy 
frameworks. The closer the proximity of government to 
the community, the more authentic the notion of 
representative democracy becomes.14 

 
 In summary, both concepts have a similar underlying 
philosophy. Both include similar values such as decentralisation, 
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regionalism, and empowerment of individual citizens through 
ensuring greater democratic participation. Both concepts 
embrace checks and balances on power by distributing it so that 
it is not held by one level of government alone. Both concepts 
mandate a balance, and a distribution of powers between two or 
more levels of government, with powers allocated to the level of 
government that is best able to exercise them. 
 

Subsidiarity and Federalism in the Constitution of 
Australia 
 This was certainly the philosophy adopted by the majority 
of the framers of the Constitution of Australia. In Australia, the 
framers of the Constitution, by adopting a federal system of 
government, intended to protect State power and autonomy 
against centralisation. Although the framers would not have been 
familiar with the term, “subsidiarity”, it was a characteristic they 
sought to preserve in the federal nature of the Constitution. 
Upon federation, they intended to create a structure of 
government in which the States did not lose any more powers 
than was absolutely necessary. They intended the States to be in 
a position of equality, and certainly not to be subordinate to the 
Commonwealth. There are many instances of this intent in the 
Debates of the Constitutional Convention. For example, Alfred 
Deakin, later Australia’s first Attorney-General, at the Sydney 
Session of the 1891 Constitutional Convention, stated: 
 
 It is not a question of establishing a federal legislature, 

which is to have unlimited authority. The federal 
government is to have a strictly limited power; it is not to 
range at will over the whole field of legislation; it is not to 
legislate for all conceivable circumstances of national life. 
On the contrary, its legislation is to be strictly limited to 
certain definite subjects. The states are to retain almost all 
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their present powers, and should be quite able to protect 
their own rights.15 

 
 Thus, the Constitution, as the framers intended, was 
indisputably federal. Professor Greg Craven has stated that: “If 
one had to pick the ‘great theme’ of the Constitution, it could only 
be federalism, upon the broad stage of which all other concepts 
play their crucial but undeniably supporting roles.”16 
 This can be seen in the provisions of the Constitution 
itself. In section 7, the framers provided for the Senate, an upper 
house composed of an equal number of senators (originally six) 
“directly chosen by the people of ” each State. The framers’ view 
was that the Senate would specifically represent the people of 
each State, would protect State interests when passing legislation 
in the Senate and, importantly, guard against Commonwealth 
encroachment on State powers.17 Care was also taken by the 
framers to include a separate chapter on “The States”, Chapter 
V, which contains provisions about the endurance of State 
constitutions and powers after federation. Section 106 provides 
that State constitutions will continue in force after federation; 
section 107 provides that powers of State parliaments shall 
remain, except for those reallocated to the Commonwealth; and 
section 108 provides that State laws existing at the time of 
federation will continue to have force after federation. Section 
109 has the purpose of resolving inconsistency between 
conflicting State and Commonwealth laws. Although this section 
provides that the Commonwealth law shall prevail, I would argue 
that this is certainly not a sign of the supremacy of the 
Commonwealth Parliament, but rather the simplest and most 
effective means of resolving any conflict. 
 Subsidiarity can also be seen in the allocation of legislative 
powers to the Commonwealth Parliament in section 51 of the 
Constitution. These include subjects that are more effectively 
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administered at a federal level, including defence,18 currency19 
and international trade and commerce.20 Notably, unlike State 
constitutions, which give State parliaments broad legislative 
powers to make laws for the “peace, order and good 
government” of the State, as decribed by Alfred Deakin in the 
preceding quote, the framers limited the Commonwealth 
Parliament’s legislative powers by listing them. Hence, 
subsidiarity is evident in our Constitution because the framers 
provided for a structure of government where most legislative 
powers were decentralised, unless they were more appropriately 
exercised at a central level. 
 

Where did Federalism (and subsidiarity) go? 
 The early High Court of Australia, led by Sir Samuel 
Griffith as Chief Justice, sought to preserve the federal balance 
of power between the Commonwealth and the States. Sir Samuel 
Griffith was certainly well-placed, and well-informed, in this task. 
He knew exactly what the framers of the Constitution intended, 
having been one of them himself. Griffith had been the Premier 
of Queensland and had represented Queensland at the 
Australasian Federal Conference in 1890. He was also a delegate 
at the National Australasian Convention at Sydney in 1891 where 
he was Vice-President and part of the drafting Committee, which 
produced the first draft of the Constitution.21 Hence, under his 
leadership, the High Court employed the reserved powers 
doctrine and the doctrine of implied intergovernmental 
immunities to preserve the powers and autonomy of the States. 
 The “immunity of instrumentalities doctrine”, also known 
as the “implied intergovernmental immunities doctrine”, was an 
implication developed and applied by the early High Court, 
based on the federal nature of the Constitution in order to 
preserve and protect the federal division of powers between the 
Commonwealth and the States. Although the initial application 
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of the doctrine was to prevent State laws from interfering with 
the Commonwealth,22 it was subsequently extended to both State 
and federal levels of government.23 The doctrine recognised that 
the Commonwealth and State governments were independent 
entities, and were consequently immune from the operation of 
each other’s legislation if that legislation impinged on the 
exercise of their legislative or executive powers. 
 At the same time as they implied the doctrine of implied 
intergovernmental immunities, the High Court also implied the 
“reserved State powers doctrine”, once again on the basis of the 
federal nature of the Constitution. As Professor Nicholas Aroney 
has noted, the doctrine has been primarily associated with 
Griffith’s judgments.24 It provided that the legislative powers of 
the Commonwealth prescribed by the Constitution should be 
read narrowly so as not to detract from the power of the States 
“reserved” by section 107 of the Commonwealth Constitution. 
Thus, if a legislative power was not unmistakably granted to the 
Commonwealth by the Constitution, then it was treated as 
belonging to the States.25 
 These federalist doctrines were decisively rejected by the 
High Court in the Engineers’ decision in 1920.26 In Engineers’, a 5-1 
majority of the High Court rejected the immunity of 
instrumentalities doctrine, and also the reserved State powers 
doctrine. The composition and experience of the High Court 
had changed from the federalist High Court under Chief Justice 
Griffith, with members of the High Court under Chief Justice 
Knox adopting a nationalist approach whereby they applied a 
literal, and consequently centralist, method of constitutional 
interpretation.27 
 Engineers’ was, and remains, a controversial decision, 
sparking considerable debate, primarily because it completely 
reversed the approach taken by the early High Court by 
endorsing an expansive interpretation of Commonwealth powers 
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without limitation by any concept of federalism. Engineers 
proved, however, to be a lasting constitutional precedent.28 The 
constitutional scholar, Professor Greg Craven, has strongly 
criticised the decision, stating that the decision in Engineers’ 
irreparably altered the balance of power between the 
Commonwealth and the States. Craven has argued that, “Since 
the decision in the Engineers’ case in the 1920s, the High Court 
has been strongly, institutionally, anti-federal.”29 Indeed, the 
result of Engineers’ was a series of subsequent High Court 
decisions in which Commonwealth powers continued to be 
interpreted expansively. In fact, Craven described the success of 
the Commonwealth in these decisions as one that “must rival 
any win-loss ratio in the history of either professional sport or 
dubious umpiring.”30 
 These decisions include the First and Second Uniform Tax 
cases.31 Until the Second World War, Australians paid income 
tax to their State governments, who distributed the proceeds 
between both the State and the Commonwealth. In 1942, the 
Commonwealth passed several pieces of legislation under the 
guise of being for defence purposes, which centralised the 
collection and distribution of income tax.32 This centralised 
regime withstood two High Court challenges from States in the 
First and Second Uniform Tax cases, thus reinforcing the 
centralisation of income tax and ensuring the States’ reliance on 
grants from the Commonwealth. 
 Other notable decisions that had a significant detrimental 
impact on State financial and legislative autonomy included Ha33 
and Work Choices.34 Ha affirmed a broad interpretation of excise 
duties in section 90 of the Constitution, which resulted in a 
revenue loss to the States of $5 billion per annum.35 To make 
financial matters even worse for the States, in British American 
Tobacco the High Court held that a State would have to repay any 
monies raised under legislation that was subsequently found to 
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impose an invalid excise duty to the taxpayer.36 In Work Choices a 
majority of the High Court upheld a broad definition of “trading 
corporation” in section 51(xx), effectively taking the power to 
regulate employment away from the States, with 85 percent of 
employees being brought under the federal jurisdiction.37 
 In a dissenting judgment, Justice Kirby recognised the 
potential for the Commonwealth to use the corporations power 
to encroach on areas of State legislative responsibility. He 
stressed the importance of the federal nature of the Constitution 
and its necessary effect as a limiting principle on federal powers: 
 
 . . . it would be completely contrary to the text, structure 

and design of the Constitution for the States to be 
reduced, in effect, to service agencies of the 
Commonwealth, by a sleight of hand deployed in the 
interpretation by this Court of specified legislative powers 
of the Federal Parliament. Specifically, this could be done 
by the deployment of a near universal power to regulate 
the ‘corporations’ mentioned in s 51(xx). Such an outcome 
would be so alien to the place envisaged for the States by 
the Constitution that the rational mind will reject it as lying 
outside the true construction of the constitutional 
provisions, read as a whole, as they were intended to 
operate in harmony with one another and consistently with 
a basic law that creates a federal system of government for 
Australia.38 

 
 Justice Callinan also dissented and, like Justice Kirby, 
articulated serious concerns about the consequences of a broad 
interpretation of the corporations power on the federal balance 
and the impact on the States. His Honour stated that: 
 
 The Constitution mandates a federal balance. That this is so 
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should be closely and carefully kept in mind when 
construing the Constitution. That the federal balance exists, 
and that it must continue to exist, and that the States must 
continue to exist and exercise political power and function 
independently both in form and substance, until people 
otherwise decide in a referendum under s128 of the 
Constitution, are matters that necessarily inform and 
influence the proper construction of the Constitution. The 
Act here seeks to distort that federal balance by intruding 
into industrial and commercial affairs of the States.39 

 
 In summary, the principle of subsidiarity has been 
gradually eroded and removed from the Australian federal 
system of government. Instead of matters being resolved at a 
decentralised level, increased centralisation is apparent. Instead 
of each level of government being autonomous, we see central 
power increasing and regional (State) power decreasing. The 
States are no longer autonomous and independent, particularly in 
a financial sense. Western Australia is a relevant case study, 
which helps to illustrate some of the practical disadvantages of 
centralisation, and to illustrate suggestions for reform. 
 

The (financial) “State” of Western Australia  
 The State of Western Australia is in financial crisis. 
CommSec’s July 2017 State & Territory Economic Performance Report 
(“the Report”), also known as the “State of the States” Report, 
states that Western Australia is the worst performing State in the 
Australian federation and that it “continues to lag other 
economies and annual growth rates remain below national 
averages on all indicators.”40 The eight economic indicators 
across which Western Australia is underperforming are stated in 
the Report to include: “economic growth, retail spending, 
business investment, unemployment, construction work done, 
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population growth, housing finance and dwelling 
commencements.”41 The Report also notes, in its Executive 
Summary, that the “economic performance of Western Australia 
reflects the end of the mining construction boom”.42 
 Additionally, it is also relevant to note that Western 
Australia is facing spiraling public debt. It has been reported that 
this debt will amount to $40.2 billion by 30 June 2020.43 Despite 
the dire economic predicament that Western Australia finds itself 
in, its share of revenue from the Goods and Services Tax (GST), 
as allocated by the Commonwealth Grants Commission, has 
only been recommended to increase from 30 cents in the dollar 
for the 2015-2016 financial year, to 34 cents in the dollar for the 
2017-2018 financial year.44 These cent values represent the 
number of cents being returned to the State for every dollar of 
GST revenue raised in Western Australia by the Commonwealth 
Government. When contrasted with other States this distribution 
seems manifestly unfair. For example, the Grants Commission 
recommended that New South Wales receive 87 cents, Victoria 
92 cents and Queensland $1.18, for the 2017-2018 financial 
year.45 
 Recent figures provided by the Western Australian 
Government for the 2016-2017 financial year indicate that 
Western Australia earns revenue of approximately $25.7 billion 
(which includes income from State taxes, Commonwealth grants, 
and mining royalties), with expenses of $29.6 billion. This 
amounts to a shortfall of $3.9 billion.46 This raises serious 
concerns about what will happen to Western Australia if it 
continues to sustain these losses and highlights the need for 
reform. Its independence, autonomy, and even its continued 
existence, appear to be in jeopardy. 
 

Idealistic and realistic reforms  
 My view is that reforms to the Constitution to restore 
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subsidiarity to Australian federalism are required, and would be 
best made by way of amendment to the Constitution. I do 
realise, however, that this is a somewhat academic and idealistic 
(rather than realistic) possibility. This is due to the difficulty in 
amending the Constitution as set out in section 128, and the fact 
that any amendments have to be initiated at a federal level. The 
following possible reforms may prompt some discussion of the 
issues. 
 The framers undoubtedly thought that the federal nature 
of the Constitution was so obvious that they neglected to include 
any provision confirming how it should be interpreted. As a 
result, various interpretive techniques have been employed over 
the decades including the originalist approach (in which the 
intentions of the framers are relevant), Engineers literalism, and 
the “living constitution” (also known as the “living tree” or 
“revisionist”) approach (where the meaning of the Constitution 
is deemed to adapt to meet the changing needs of society). 
Given this confusion, a provision could be included in chapter 
III of the Constitution to include federalism as an interpretive 
principle to limit Commonwealth power. 
 It is suggested that a further provision could be inserted 
after the provisions in chapter III that define the jurisdiction of 
the High Court, specifically after section 78. The suggested 
provision could read as follows: 
 
 78A. The High Court of Australia must interpret this 

Constitution in a manner that is consistent with its role as 
the guardian of Australian federalism, and must consider 
and apply the following relevant considerations: 

 (i) The intentions of the framers of the Constitution; 
 (ii) The powers reserved to the States pursuant to 

section 107; 
 (iii) The maintenance of fiscal and legislative equality 
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between the Commonwealth and the States; 
 (iv) The autonomy and sovereignty of the States; 
 (v) If a constitutional provision has two or more 

interpretations, the interpretation that is the most 
consistent with maintaining the equality of the 
federal balance of power between the 
Commonwealth and the States must be applied. 

 
 Such a provision would assist in confirming federalism as a 
principle of constitutional interpretation, and guard against 
future centralisation by preventing an expansive (centralist) 
interpretation of Commonwealth legislative and financial powers 
in the future. 
 Further, it is time for a reconsideration of the distribution 
of Commonwealth-State powers in accordance with the principle 
of subsidiarity. Such a redistribution was recommended by 
Twomey and Withers in their Report for the Council for the 
Australian Federation. They stated: 
 
 The allocation of legislative power in the Constitution, 

which was undertaken in the 1890s, needs to be 
reconsidered today. It needs to take into account changes 
in the world, such as new developments in information 
technology and communication, as well as globalisation 
and the operation of modern economies. The most 
commonly used principle for making such an assessment 
in federations today is subsidiarity. Under this principle, 
functions should be undertaken by the States and 
Territories or their local governments, unless this is not 
practicable. Factors that will influence the allocation of a 
matter to the Commonwealth or the States include 
whether it is a matter of national interest, such as defence, 
or whether national standards are required as a measure of 
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equity, such as social security support. Other important 
factors include whether significant spillovers into other 
jurisdictions are involved, whether significant economies 
of scale could be achieved and whether the harmonisation 
of policy is needed to increase efficiency. These factors are 
the core rationale for central government functions and 
should guide the distribution of powers. They should be 
respected, but not exceeded.47 

 
 Ideally, this redistribution would take place by way of 
constitutional amendment, and would have a particular focus on 
powers that have been increasingly centralised, including the 
corporations power, and taxation and excise duties. A 
redistribution of financial powers is particularly important. The 
dire situation that Western Australia is now in stems, in part, 
from its inability to raise, independently, sufficient finances. 
Indeed, approximately one-third of Western Australia’s revenue 
is in the form of Commonwealth grants and the redistribution of 
GST revenue, making the State highly dependent on the good-
will of the Commonwealth.48 The consequent financial 
dependence of the States on the Commonwealth supports the 
argument that more permanent measures, such as a referral of 
income taxation powers to the States, and a more restrictive 
definition of excise duties, could assist to restore the fiscal 
federal balance. 
 It was somewhat disheartening that, in March 2016, the 
proposal by the Prime Minister of Australia, Malcolm Turnbull, 
that the levying of income tax should be shared with the States, 
whilst strongly supported by Western Australia, was resoundingly 
rejected by the other State premiers. This was presumably 
because they perceived that the revenue of their own States may 
decline under such an arrangement. So it would appear that 
whilst constitutional amendment is unlikely, so, too, is any 
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uniform cooperative approach, for example, a return of income 
taxation powers back to the States. 
 Another idealistic reform is to make the Senate more 
representative of State interests – more specifically, a “States 
house”. In the German version of the Senate, the “Bundesrat”, 
members are chosen from executive governments of the lander. 
If such a model were to be adopted in Australia, it would give 
State governments more direct representation at a federal level 
and the opportunity to participate directly in the federal 
legislative process.49 Senators need to be reminded that their first 
obligation should be to their States and not to the agenda of 
their political parties. Perhaps some sort of formal reporting 
back to their State parliaments, where senators must account for 
how they have helped to protect their State’s interests at the 
federal level, may help to encourage a Senate role as a States 
house through increased accountability to State parliaments. 
 Other more practical and achievable solutions (which do 
not require constitutional amendment) could include the scrutiny 
of legislation to be introduced in the Commonwealth Parliament 
from a federalist perspective. For example, the Explanatory 
Memorandum, required when any bill is presented to the 
Commonwealth Parliament, could be required to include a 
statement about how the proposed legislation affects the federal 
balance, and to justify how it falls within federal rather than 
residual State powers. 
 Federalism could also be made a requirement that must be 
addressed in the Second Reading Speech. The Standing Orders 
provide for a debate, and for the minister to be questioned about 
the Second Reading Speech, at a future sitting after the Second 
Reading Speech. This presents an opportunity for the minister to 
be questioned about, and being made to justify, the 
constitutional basis for the Bill and, in particular, debate any 
federal implications.50 
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 An additional advantage of including federalism in both 
the Explanatory Memorandum and the Second Reading Speech 
is that section 15AB(2)(e) and (f) of the Acts Interpretation Act 
1901 (Cth) provides that when a court is interpreting legislation, 
it can take the Explanatory Memorandum and Second Reading 
Speech into consideration. This would serve as a further 
reminder to the judiciary and a safeguard of federalism. 
 A further reform that does not require constitutional 
change is for the Commonwealth Grants Commission to amend 
its formula for the redistribution of GST revenue. For example, 
the formula should be based on the States’ current financial 
situation, rather than looking at the States’ performance three 
years prior which, in the case of Western Australia, results in 
historic royalties being included in the current distribution 
formula (despite those royalties now being in steep decline with 
the end of the “mining boom”).51 Amendment to the formula to 
reflect the States’ current populations would also result in a 
significant revenue increase to States such as Western Australia.52 
Indeed, this was a recommendation of the GST Distribution 
Review presented in October 2012 (colloquially referred to as the 
“Greiner Review” after its chair, Nick Greiner, AC, Premier of 
New South Wales, 1988-92), but the recommendation was never 
implemented.53 Whilst amending the formula has been strongly 
supported by States such as Western Australia, other States have 
argued strongly against Western Australia’s challenge to this 
redistribution, presumably because it may result in their share of 
the finances being reduced. On 30 April 2017, Federal Treasurer 
Scott Morrison announced yet another inquiry by the 
Productivity Commission into the horizontal fiscal imbalance 
and the distribution of GST revenue, which is due to be 
delivered to the Government on 31 January 2018.54 
 A further option, which could be combined with the 
amendment of the formula, is to increase the dollar amount of 
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Commonwealth grants to the States substantially. I note, 
however, that, in 2016-2017, the Western Australian 
Government received a $1 billion “top up” in its grant monies.55 
This was nevertheless insufficient to redress Western Australia’s 
dire financial predicament. 
 Unfortunately, both of these options, namely amending 
the Commonwealth Grants Commission’s GST redistribution 
formula and increasing the amount of federal grants, are not 
consistent with the principle of subsidiarity because they do not 
empower the States to help themselves. They do not give the 
States autonomy over their own finances, and the States will 
continue to be reliant on the discretion and favour of the 
Commonwealth Government. 
 

Conclusion 
 The Australian federation has become increasingly 
centralised. Reform is urgently required to restore the Australian 
system of government as an authentic federation. Subsidiarity 
and federalism have many commonalities, but the most 
significant is that subsidiarity helps to remind us that a federal 
system of government is (or certainly should be) a decentralised 
one. Federalism and subsidiarity both promote increased 
accountability of government through the division of power and 
responsibility between different levels, and the resolving of issues 
at a regional level whenever possible. This enhances democracy 
and ensures that problems are resolved efficiently and effectively. 
The principle of subsidiarity provides some guidance and 
inspiration as to how diminished State financial and legislative 
powers can be restored and protected against future attempts at 
centralisation. 
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Passing the Buck 
 
 

Has the diffusion of responsibility for Aboriginal 
people in our Federation impeded closing the gap? 

 

The Honourable Wayne Martin 
 
 
 I am greatly honoured to address this conference 
organised by a society which honours the first Chief Justice of 
Australia – a man who was also extremely influential in the 
formulation of the Constitution of Australia’s federation. As we 
will see, Sir Samuel proposed the two provisions in the original 
Constitution which referred to Aboriginal people, and which 
were amended by a referendum held 50 years ago. Those 
amendments gave rise to concurrent State and Commonwealth 
responsibility for laws and policies relating to Aboriginal people, 
which is the topic of this paper. 
 

The traditional owners 
 Given my topic, it is more than usually appropriate for me 
to commence by acknowledging the traditional owners of the 
lands on which we meet, the Whadjuk people, who form part of 
the great Noongar clan of south-western Australia, and by also 
acknowledging their continuing stewardship of these lands. 
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 Visitors to Perth may not be aware that we meet on a place 
of particular significance to the Whadjuk Noongars. We meet on 
the banks of the river which we know as the Swan but which is 
known to the Whadjuk as Derbarl Yerrigan. In common with 
other bodies of fresh water on the coastal plain between the sea 
and the scarp to our east, Derbarl Yerrigan is one of the homes 
of the Wagyl, a serpentine creature of great significance to the 
culture and lore of the Whadjuk. 
 

2017 – a significant year 
 Recently, the Treasurer of Western Australia, the 
Honourable Ben Wyatt, MLA, the first Aboriginal to be a 
Treasurer in an Australian government, noted that 2017 marks 
the anniversary of a number of significant milestones in the 
history of relations between Aboriginal and non-Aboriginal 
Australians. As I have noted, this year is the 50th anniversary of 
the 1967 referendum,1 of which I will say more. It is the 25th 
anniversary of the decision of the High Court in Mabo which 
recognised native title.2 And it is the 20th anniversary of the 
publication of Bringing Them Home dealing with the tragic 
consequences of the Stolen Generations.3 Less auspiciously, 
perhaps, this year also marks the tenth anniversary of the 
Commonwealth intervention in Aboriginal affairs in the 
Northern Territory.4 Different views might be held with respect 
to the desirability of that intervention but, on any view, it was an 
extremely significant development in inter-governmental 
relationships relating to Aboriginal people in Australia. 
 

Temporal context 
 I do not mean to undermine the significance of these 
recent milestones by suggesting that they should be placed in the 
temporal context of Aboriginal occupation of the land now 
known as Australia. The 100 years or so since Federation, and 
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the 200 years or so since colonisation, need to be viewed in the 
context of the recent discovery that Aboriginal rock art in the 
Northern Territory is at least 65 000 years old. By contrast, the 
rock art in the caves of Lascaux, in France, is a mere 17 000 
years old, and the oldest known French rock art, at Chauvet-
Pont d’Arc cave is around 35 000 years old. The oldest known 
Chinese pottery is around 20 000 years old, and it was only about 
16 000 years ago that humans are believed to have arrived in the 
Americas, only 11 700 years ago that the last Ice Age ended, and 
5 000 years since the first known existence of the wheel. The 
responsibilities which this temporal context placed upon the 
colonists who disrupted one of the longest unbroken cultures on 
the planet have not been discharged well in the 200 years or so 
since colonisation. 
 

Fanny Balbuk Yooreel 
 2017 is also the 110th anniversary of a less well-known 
event – namely, the death of Noongar woman, Fanny Balbuk 
Yooreel.5 With the indecent haste to declare Aboriginal people a 
dying race evidenced in other parts of Australia,6 Daisy Bates 
described Balbuk as the “last Perth woman”.7 She might more 
accurately have been described as an early Aboriginal land rights 
activist because, as Bates describes, throughout her life she raged 
and stormed at the usurpation of her traditional grounds. She 
was known for standing at the gates of Government House in 
Perth, reviling all who dwelt within, because the stone gates 
guarded by a sentry enclosed the burial ground of her 
grandmother. 
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Fanny Balbuk Yooreel is sitting in the front row, second from right, in this 
image of her from before 1907. 
 
 Balbuk was born on Heirisson Island, where a causeway 
now connects the land on either side of Derbarl Yerrigan. She 
grew up in that area. A straight track had led from that area to a 
swamp where Perth railway station now stands, and where 
Aboriginal women gathered jilgies (small freshwater crayfish) and 
vegetable food. The track passed very close to the land on which 
we are meeting. When fences were built, obstructing this 
traditional path (which is depicted on the map below), Balbuk 
would go through or over them. When a house was built on the 
path, she broke its fence palings with her digging stick and 
charged up the steps and through the rooms.8 
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Determination of Fanny Balbuk’s journey between Yoonderup (Heirisson 
Island) and Lake Kingsford, traversing what is now the central business 
district of Perth on the Swan River.  
 
 Balbuk was viewed by the colonists as an annoying 
nuisance although, viewed in retrospect, her determination to 
maintain her traditional ways of life is truly inspirational. Her 
actions have been described by Aboriginal Elder and Professor 
Noel Nannup as a claim to her lawful and rightful inheritance as 
a Whadjuk boordiya yorga owner: “That was her songline, her 
dreaming. She just kept going and didn’t take any notice of the 
new city going up. That’s a story of defiance and 
determination.”9 

 

Aboriginal people and the Constitution 
 As Professor George Williams has observed: 
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 The Australian Constitution was not written as a people’s 
constitution. Instead, it was a compact between the 
Australian colonies designed to meet, amongst other 
things, the needs of trade and commerce. Consequently, 
the Constitution says more about the marriage of the 
colonies and the powers of their progeny, the 
Commonwealth, than it does about the relationship 
between Australians and their government.10 

 
 Lowitja O’Donohue, inaugural chair of the Aboriginal and 
Torres Strait Islander Commission, wrote of the Constitution of 
Australia: 
 It says very little about what it is to be Australian. It says 

practically nothing about how we find ourselves here – 
save being an amalgamation of former colonies. It says 
nothing of how we should behave towards each other as 
human beings and as Australians.11 

 
 While the preamble to the Constitution describes it as a 
compact between the people of five colonies,12 the preamble 
makes no mention of the people who we now know occupied 
Australia for at least 65 000 years prior to the arrival of the 
colonists. 
 Aboriginal people are only mentioned twice in the 
Constitution as originally enacted and, since the 1967 
referendum, are not mentioned at all. Until that referendum, 
section 51(xxvi) provided that the Commonwealth Parliament 
could legislate with respect to “the people of any race, other than 
the aboriginal race in any State, for whom it is deemed necessary 
to make special laws” [the races power]. And section 127 
provided: 
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 In reckoning the numbers of the people of the 
Commonwealth, or of a State or other part of the 
Commonwealth, aboriginal natives shall not be counted. 

 

Legal discrimination against Aboriginal people 
 As we will see, the framers of the Constitution had in mind 
that the races power would be used by the Commonwealth 
Parliament to discriminate adversely against people of a 
particular race. Members of the Aboriginal race were not 
excluded from that power for the purpose of protecting them 
from adverse Commonwealth discrimination. They were 
excluded to ensure that the States were empowered to continue 
to legislate adversely against Aboriginal people without 
interference by the Commonwealth. Consistently with that 
approach, section 25 of the Constitution continues to provide 
that if the law of any State disqualifies “all persons of any race 
from voting, at elections for the more numerous House of the 
Parliament of the State”, members of that race resident in that 
State are not to be counted for the purpose of “reckoning the 
number of the people of the State or of the Commonwealth”. 
 These provisions were, and section 25 remains, indubitably 
racist.13 As Professor Williams has pointed out, Edmund Barton, 
who later became Australia’s first Prime Minister and also, in 
1903, a member of the High Court, stated at the 1898 
convention that the races power was necessary to enable the 
Commonwealth to “regulate the affairs of the people of coloured 
or inferior races who are in the Commonwealth”.14 In the first 
edition of Quick and Garran, the races power was described as 
enabling: 
 the Parliament to deal with the people of any alien race 

after they have entered the Commonwealth; to localise 
them within defined areas, to restrict their migration, to 
confine them to certain occupations, or to give them 
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special protection and secure their return after a certain 
period to the country whence they came.15 

 
 In that context it is hardly surprising that the Constitution 
of Australia does not contain any provision ensuring equal 
protection of the law to people of differing races, unlike other 
comparable constitutions, including the Constitution of the 
United States, or that the proposal by Andrew Inglis Clark, 
MHA, Attorney-General of Tasmania, to incorporate such a 
provision was roundly rejected.16 
 As Professor Williams has pointed out, the discriminatory 
treatment of Aboriginal people in the Constitution may be 
related to the fact that there were no representatives of the 
indigenous people of Australia, nor of any non-British ethnic 
communities at the conventions responsible for the formulation 
of the Constitution,17 and, in most colonies, Aboriginal people 
were not qualified to vote for the delegates to the convention. 
 Professor Geoffrey Sawer has expressed surprise that the 
position of Aboriginal people was scarcely mentioned in the 
constitutional conventions. As he observed, writing in 1966: 
 Today . . . it may seem shocking that the Federal 

Conferences and Conventions of 1890, 1891 and 1897-8 
should have paid so little attention to [Aboriginal people’s] 
position. It is not merely that the Founders treated 
aboriginal questions as a matter for the States. What is 
surprising is that the position of the aborigines was never 
even mentioned. The Conventions contained many men 
who were in general sensitive, humane, and conscious of 
religious and social duties to the less fortunate sections of 
the community, and Alfred Deakin in particular had an 
agonising sensitivity to such matters . . . . Yet so far as I 
can ascertain neither Deakin nor any other delegate ever 
suggested even in passing that there might be some 
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national obligation to Australia’s earliest inhabitants, nor 
does Deakin appear in any other context to have taken an 
interest in this question. As we shall see, the references in 
the Convention Debates to the abovementioned sections 
are of the scantiest. In those concerning section 51 (xxvi) 
the exclusion of the aborigines was never mentioned at all 
– it was simply taken for granted that they should be 
excluded; in those concerning section 127, the aborigines 
were mentioned, barely.18 

 

A purported justification for a racist constitution 
 Professor Sawer also cited evidence given to the Royal 
Commission on the Constitution (1927-1929) by the infamous 
A.O. Neville, Chief Protector of Aborigines in Western 
Australia, in which he attributed the indifference of the framers 
to: 
 (a) the lack of any reliable count of the Aboriginal 

population; and 
 (b) the widespread view that Aborigines were a dying 

race whose future was unimportant.19 
 
 Neville’s views draw a benign shroud over what was an 
unmistakeable assertion by the colonists of their racial superiority 
over the peoples whose lands they had usurped and a guarantee 
of their continuing power to pass laws which discriminated 
against those people, and the people of any other race 
considered inferior. 
 

Sir Samuel Griffith’s role in the Aboriginal 
provisions of the Constitution 
 Sir Samuel Griffith’s role in the formulation of the 
Australian Constitution has been essayed by previous speakers at 
The Samuel Griffith Society,20 and so I will limit my observations 
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to his role in relation to placitum (xxvi) of section 51 and 
section 127. Sir Samuel was responsible for both. During the 
1897 debates, the provision that came to be known as the races 
power was referred to as “Sir Samuel Griffith’s clause. He had a 
special knowledge of the matter,”21 and it was Griffith who 
proposed the inclusion of the provision which became 
section 127.22 
 

Preserving the powers of the States to enact racist 
laws 
 Griffith had proposed to the 1891 Convention that the 
power to make special laws applicable to people of a particular 
race should be exclusive to the Commonwealth, but proposed 
that laws with respect to Aboriginal (and Maori23) people should 
be excluded from that power.24 Others, including Deakin, 
expressed concern that exclusivity would deprive the States of 
power to legislate with respect to people of different races,25 in a 
context in which it is clear that he was speaking of legislation 
which discriminated adversely against such people. Sir John 
Forrest, then Premier of Western Australia, was unabashed in the 
expression of that view at the 1898 Federation Conference, 
where he argued: 
 In my opinion the control of the people, of whatever 

colour they are, of whatever nationality they are, living in a 
state, should be in the control of the state, and for that 
reason I should like to see this sub-section [proposing that 
the race power be exclusive to the Commonwealth] 
omitted . . . . 

 I do not see myself that this sub-section is necessary, 
because I hold that if it is passed the control of every one 
living in the state should be within the province of that 
state. Take the colony which I represent. We have made 
laws controlling a certain class of people. We have made a 
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law that no Asiatic or African alien can get a miner’s right 
or do any gold mining. Does the Convention wish to take 
away from us, or, at any rate, not to give us, the power to 
continue to legislate in that direction? . . . I think I have 
some right to speak on this subject; and, no one, at any 
rate, will be able to say of me, or of the colony I represent, 
that we desire to encourage the introduction of coloured 
races, because ours is the only colony in Australia with a 
law at the present time which excludes from its territory 
coloured people. Other colonies have talked about it a 
great deal . . . . 

 . . . [We] can exclude them . . . unless they can read and 
write English they certainly can be excluded. I think that 
there is no desire on our part to do anything to encourage 
either in Western Australia, or any other part of Australia, 
undesirable immigrants. I take it that under clause 52 
immigration is a subject within the [non-exclusive] power 
of the Federal Parliament to deal with. I would not mind if 
it were one of its exclusive powers. There may be 
difficulties in regard to the introduction of persons who 
are not altogether desirable. But I cannot for the life of me 
see why we should desire to give to the Federal Parliament 
the control of any person, whatever may be his nationality 
or his colour, who is living in a state. Surely the state can 
look after its own affairs . . . . I would like not to give this 
subject [to control residents according to race] a place in 
either clause 52 or clause 53, but to leave it as a matter to 
be dealt with by the local Parliaments in their wisdom and 
discretion.26 

 

Some racist laws of Western Australia 
 The previous year, the Parliament of Western Australia 
had passed the Immigration Restriction Test Act 1897 (WA) for the 
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purpose of excluding immigrants from certain races, on grounds 
which were not explicitly racial, modelled on legislation which 
had been passed in Natal the same year. That course was 
adopted because legislation which was overtly racist – such as 
the Chinese Immigration Restriction Act 1889 (WA), or the Coloured 
Races Restriction and Regulation Act 1896 (NSW), was at risk of 
being disallowed by the Imperial Parliament at Westminster. The 
colony of Natal had faced a similar problem when endeavouring 
to pass laws which would exclude migrants from India. In order 
to avoid disallowance by the Imperial Parliament, the legislature 
of Natal passed a law providing that any person “who, when 
asked to do so by an officer appointed under this Act, shall fail 
to himself write out and sign, in the characters of any language 
of Europe, an application to the Colonial Secretary” was 
prohibited from entering the colony. This was the source of the 
“dictation test” embodied in the Western Australian legislation 
of 1897, and which became the cornerstone of Australia’s racist 
immigration policies for decades, under the Immigration Restriction 
Act 1901 (Cth).27 
 Section 2(b) of the Western Australia Act provided, 
however, that it did not apply to any person of a class for whose 
immigration into Western Australia specific provision had been 
made by another law or by a scheme approved by the Governor. 
The Chinese Immigration Restriction Act 1889 was such a law, as it 
was still in force and it provided that ships could lawfully bring 
into Western Australia one Chinese passenger for each 
500 tonnes of its registered tonnage. So, in 1899, when two 
Chinese men who had sailed to Cossack28 from Singapore on 
SS Karrakatta failed the dictation test, the charges of illegal entry 
brought against them were dismissed because they were exempt 
from the operation of the 1897 Act. A Perth newspaper, the 
Sunday Times, asserted that this case demonstrated that the laws 
of the colony were: 
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 . . . merely farcical pretences designed to hoodwink the 
public into the belief that  a system of exclusion 
prevails, while in reality every facility is afforded  for Asiatic 
immigration.29 

 The Supreme Court of Western Australia applied the same 
laws the following year in the case of Choong Man Kit, who was 
found to be covered by the 1889 Chinese Immigration Restriction 
Act, rather than the 1897 Immigration Restriction Act, and who was 
therefore permitted to enter and remain.30 
 

A Commonwealth racist law 
 Later the dictation test was used by the Commonwealth to 
exclude from Australia not only people of colour but anybody 
who was regarded as undesirable. The last person to pass the 
dictation test was Lorenco De Garra in 1909.31 If a prospective 
entrant appeared proficient in English, but undesirable for some 
reason, the dictation test would be administered in another 
European language not known to the prospective entrant. The 
most infamous case of misuse of the dictation test occurred in 
1934, when Egon Kisch, a socialist activist with a valid visa for 
entry to Australia, was administered a dictation test in Scottish 
Gaelic, because he spoke English and a number of other 
European languages fluently. By a majority32 the High Court 
held that, as Scottish Gaelic was “an ancient form of speech 
spoken by a remnant of people inhabiting the remoter portion of 
the British Isles,”33 it was not a European language within the 
meaning of the Immigration Restriction Act.34 But I digress. 
 

The Constitution, section 51(xxvi) 
 After reviewing the Convention debates and a number of 
secondary sources, Professor Sawer concluded that it was clear 
that the races power: 
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 . . . was intended to enable the Commonwealth to pass the 
sort of laws which before 1900 had been passed by many 
states concerning ‘the Indian, Afghan and Syrian hawkers; 
the Chinese miners, laundrymen, market gardeners and 
furniture manufacturers; the Japanese settlers and Kanaka 
plantation labourers of Queensland, and the various 
coloured races employed in the pearl fisheries for 
Queensland and Western Australia.35 

 
 Given that context, and the history of State legislation to 
which I have referred, it is clear that the exemption of Aboriginal 
people from the non-exclusive legislative power to be conferred 
upon the Commonwealth under the Constitution was not for the 
purpose of protecting Aboriginal people from discriminatory 
laws to be passed by the Commonwealth, but rather for the 
purpose of ensuring that laws passed by the States discriminating 
against Aboriginal people were not jeopardised by inconsistent 
Commonwealth legislation and section 109 of the Constitution. 
So, the Parliament of Western Australia remained free to 
introduce a system of apartheid by the passage of the Aborigines 
Act 1905.36 
 

The Constitution, section 127 
 Although it is clear that section 127 was proposed by Sir 
Samuel Griffith, its purpose is somewhat obscure. It seems that 
it was intended to exclude Aboriginal people from calculations 
made for the purpose of distributing funds and apportioning 
parliamentary seats37 although, as Sawer points out, it was soon 
regarded as a qualification on the census and statistics power 
contained in section 51(xi). No definition of “Aboriginal natives” 
was provided for the purposes of section 127, and the Bureau of 
Census construed the expression as being limited to “full blood” 
Aboriginal people, and as not including Torres Strait Islanders.38 
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Sir Samuel Griffith 
 
 There is every reason to suppose the promotion by Sir 
Samuel Griffith of the only two provisions in the Australian 
Constitution which refer to Aboriginal people, and which, in one 
case, ensured that the States were able to pass laws 
discriminating against them and, in another case, expressly 
discriminated against Aboriginal people in the Constitution, were 
entirely consistent with the prevailing values and standards of the 
colonists at the time of the pre-federation debates. Griffith’s 
advancement of these clauses, however, does not lead to the 
conclusion that he was sympathetic to the more extreme anti-
Aboriginal sentiments of the day. To the contrary, Griffith was 
seen as a supporter of the advancement of Aboriginal people. As 
a politician in Queensland, he had actively promoted moves to 
ensure that the evidence of Aboriginal witnesses was admitted in 
legal proceedings and later, as Chief Justice of Queensland, 
directed a jury to treat the evidence of an Aboriginal witness with 
equal weight and respect as the evidence of any other.39 A 
biographer notes that a press report of the day included him with 
“the black sympathisers”.40 
 

1901-1967 
 The constitutional provisions to which I have referred 
deprived the Commonwealth of specific legislative power with 
respect to Aboriginal people. The legislative power which 
remained exclusively with the States was utilised by a number of 
States, including most notably Western Australia, to pass 
appalling and egregious laws which discriminated against 
Aboriginal people. Those laws had many disastrous 
consequences, including the separation of Aboriginal children 
from their parents – a phenomenon which has become known as 
the Stolen Generations.41 
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Public sentiment changes (at last) 
 However, there developed a growing realisation that the 
constitutional provisions to which I have referred were an 
affront to contemporary Australian standards and values, 
accompanied by a perception that the strength and resources of 
the Commonwealth were needed to address the plight of many 
Aboriginal Australians. In 1961, the federal conference of the 
Australian Labor Party, at the instigation of Mr K. E. Beazley, 
MHR, resolved that section 127 of the Constitution and the 
exclusion of Aboriginal people from the races power should be 
deleted from the Constitution, and a bill to that effect was 
introduced into the Commonwealth Parliament by Mr Arthur 
Calwell, the Leader of the Opposition, in 1964. That bill lapsed, 
however, when the Parliament was dissolved.42 Other bills 
proposing changes to the relevant provisions were introduced by 
Prime Minister Menzies in 1965, and by a government 
backbencher, Mr W. C. Wentworth, in 1966, and while they 
passed both Houses of Parliament neither went to a 
referendum.43 
 There had been significant developments on other fronts 
around this time. In 1962, the Commonwealth Electoral Act was 
amended to extend universal adult suffrage to Aboriginal 
people.44 In 1963, Aboriginal people at Yirrkala presented a 
famous bark petition to the Commonwealth Parliament and, in 
April 1996, the Gurindji people famously went on strike and 
walked off Wave Hill cattle station in protest of their treatment.45 
 In 1967, Prime Minister Harold Holt introduced a bill to 
amend the Constitution which proposed the removal of the 
words, “other than the aboriginal race in any State,” from 
section 51(xxvi) and the deletion of section 127. The bill was 
supported by the Opposition, and passed through the Parliament 
without controversy. Because of that parliamentary consensus, at 
the referendum that followed the only information supplied to 
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voters on those proposed changes to the Constitution supported 
a “yes” vote, and 91.8 percent of voters supported the change. 
This is the largest majority in favour of any referendum ever put 
to the Australian people.46 
 

The Hindmarsh Island Bridge (Kartinyeri) case 
 The amendment to placitum (xxvi) of section 51 of the 
Constitution empowered the Commonwealth to legislate with 
respect to Aboriginal people. Nothing in the placitum expressly 
restricts the exercise of that power to legislation which is for the 
advantage or promotion of Aboriginal people. The question of 
whether such a restriction should be implied was considered by 
the High Court in the Hindmarsh Island Bridge (Kartinyeri) 
case.47 The case concerned the validity of an amendment to the 
Aboriginal and Torres Strait Islander Heritage Protection Act 1984 to 
exclude the Hindmarsh Island Bridge area from its operation and 
protection, thereby precluding any claim for heritage protection 
of the area by Aboriginal women, who asserted that the area had 
traditionally been used for secret women’s business. 
 Only four members of the Court directly addressed the 
question of whether the races power extended to legislation 
which was detrimental to or discriminatory against the people of 
any race. Justices Gummow and Hayne concluded that it did, 
whereas Justice Kirby dissented, on the ground that the power 
should not be construed as extending to laws detrimental to, or 
discriminatory against, the people of any race. Justice Gaudron 
considered that in order to come within the power, legislation 
must be reasonably capable of being viewed as appropriate and 
adapted to a relevant difference between the people of the race 
to whom the law is directed and the people of other races, and 
found it difficult to conceive circumstances in which adverse 
discrimination might satisfy that test. So, the question of whether 
the races power authorises legislation which is adverse to and 



244 

discriminates against people of any race must continue to be 
regarded as something of an open question. 
 

Closing the gap 
 What is, however, clear is that the Commonwealth has 
used that power to legislate extensively in relation to Aboriginal 
people and has applied very significant resources, both financial 
and administrative, to the task of improving the living conditions 
of Aboriginal people. That general objective is often described 
by the catchphrase, “closing the gap,” referring to the significant 
gap between the health, living conditions and circumstances of 
Aboriginal people, and non-Aboriginal people. Statistics 
identifying the gap in a number of specified areas are published 
annually by the Commonwealth Government, consistently with a 
formal commitment made by all Australian governments to 
achieve health equality within 25 years.48 The latest report card 
shows that we are failing to close the gap in six out of the seven 
key indicators measured. 
 

Closing the gap? 
 

Life expectancy: 

• Target: To close the gap in life expectancy between 
Indigenous and non-Indigenous Australians within a 
generation (by 2031). 

• Progress: Indigenous Australians die about 10 years 
younger than non-Indigenous Australians, and that hasn’t 
changed significantly.49 
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Child mortality: 

• Target: To halve the gap in mortality rates for Indigenous 
children under five within a decade (by 2018). 

• Progress: There has been no significant decline in child 
mortality rates since 2008, and child mortality rates actually 
increased slightly from 2014 to 2015.50 

 

Employment: 

• Target: Halve the gap in employment by 2018. 

• Progress: The Indigenous employment rate has 
fallen since 2008, as has the non-Indigenous employment 
rate. The gap in 2014-15 was 24.2 percentage points, up from 
21.2 percentage points in 2008.51 

 

Reading & numeracy: 

• Target: Halve the gap in reading and numeracy for 
Indigenous students by 2018. 

• Progress: While some improvements are being made, of 
the eight areas measured (reading and numeracy for Years 3, 
5, 7 and 9), only year 9 numeracy is on track.52 

 

School attendance: 

• Target: Close the gap in school attendance by the end of 
2018. 

• Progress: There has been no meaningful change in the 
Indigenous school attendance rate between 2014 and 2016.53 
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Early education: 

• Target: 95% of all Indigenous four-year-olds enrolled in 
early childhood education by 2025. 

• Progress: In 2015, 87 per cent of Indigenous 
children were enrolled in early childhood education in the 
year before starting school, compared with 98 per cent of 
non-Indigenous children. The original target to ensure access 
for all Indigenous four-year-olds in remote communities to 
early childhood education expired unmet in 2013.54 

 

Year 12 attainment: 

• Goal: Halve the gap in Year 12 attainment by 2020.  

• Progress: 61.5% of Indigenous students finished year 12 
or equivalent in 2014-15, compared to 86.4% of non-
Indigenous Australians. All states have seen increases in the 
percentage of Indigenous students finishing year 12, and the 
report says this goal is on track for 2020.55 

 
 The gross over-representation of Aboriginal people in the 
courts and prisons of Australia is not measured in the annual 
statement presented to the Commonwealth Parliament. Its 
omission has been controversial. Because that 
over-representation has increased very significantly since the 
report of the Royal Commission into Aboriginal Deaths in 
Custody in 1991, inclusion of that indicator would make a 
gloomy picture even gloomier. 
 

Why are we failing? 
 The complexity of the issues associated with Aboriginal 
disadvantage defies any ready or simple explanation for our 
continuing failure to reduce the extent of that disadvantage in 
almost all of the key areas measured. Because this conference in 
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general, and this paper in particular, is focused upon issues 
connected with the structure of government in Australia, my 
comments will be restricted to the impact of those structures 
upon our continuing failure to reduce Aboriginal disadvantage. 
More specifically, I will endeavour to address the question of 
whether the diffusion of responsibility for Aboriginal people 
between State and Territory governments on the one hand, and 
the Commonwealth Government on the other, since 1967, has 
impeded progress in this area. 
 

Commonwealth machinery of government 
 The machinery of government utilised by the 
Commonwealth in the 50 years since the 1967 referendum has 
been analysed in a paper recently published by the Indigenous 
Affairs Group (IAG) within the Department of the Prime 
Minister and Cabinet.56 The paper identifies and addresses two 
recurrent underlying problems which are said to have 
characterised Commonwealth public policy in administration 
with respect to Aboriginal people over the last 50 years. Those 
problems are: 
(a) whether and, if so, how to achieve the representation of 
 Aboriginal and Torres Strait Islander people in the 
 decision-making process; and 
(b) how best to organise the machinery of government to 

maximise positive results. 
 

Representation 
 The first issue was recently addressed by the statement 
which followed the Uluru conference, and is currently the 
subject of public discussion and debate. As such, it is a topic best 
avoided by a serving judge. The second issue, relating to the 
machinery of government, is more prosaic, and provides safer 
ground over which to venture. 
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Machinery of government 
 Following the successful passage of the referendum, on 
2 November 1967, Prime Minister Holt announced the 
membership of the fledgling Council for Aboriginal Affairs, 
which would be supported by a new administrative unit to be 
known as the Office of Aboriginal Affairs. Two of Australia’s 
most senior and well-respected officials – Dr H. C. (Nugget) 
Coombs and Mr Barrie Dexter, then Ambassador to Laos, were 
to serve on the Council, along with Professor William Stanner, a 
renowned anthropologist. During November and December 
1967, work commenced in earnest on the new administrative 
regime, with the full and active support of the Prime Minister, 
Harold Holt. On 17 December 1967, however, Prime Minister 
Holt went for a swim at Cheviot Beach in Victoria and was never 
seen again.57 
 It has been reported that the incoming Prime Minister, 
John Gorton, lacked Holt’s commitment to the cause of 
Aboriginal advancement. Previous levels of co-operation enjoyed 
by the fledgling Council and Office are said to have evaporated, 
the Office was reduced in status and staff, and the new Prime 
Minister would not meet with the Council which the previous 
Prime Minister had created.58 Immediate responsibility was 
assigned to a W.C. Wentworth, Minister Assisting the Prime 
Minister for Aboriginal Affairs, who met the Council only 
occasionally.59 
 

Volatility of policies and personnel 
 This inauspicious start to Commonwealth administration 
of Aboriginal affairs was followed by quite exceptional volatility 
and structural change during the next 50 years. The IAG reports 
that over that period there have been 10 different organisational 
structures for development and implementation of 
Commonwealth policy relating to Aboriginal issues, and 21 
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different ministers.60 Nine of the ten organisational structural 
changes occurred within the past 30 years.61 By contrast, in the 
USA, the Federal Bureau of Indian Affairs has been in existence 
since 1849.62 
 Structural volatility in the machinery of government in this 
area does not appear to have been limited to the 
Commonwealth. Looking, perhaps parochially, at Western 
Australia, since 1967 there have been 14 Ministers for Aboriginal 
Affairs,63 even though there was no minister with responsibility 
for such matters for twelve of those years.64 Since 1967, in 
Western Australia, there have been six different administrative 
agencies relating to Aboriginal affairs, with four over the last 
30 years.65 
 

The consequences of volatility 
 The consequences of these frequent changes in the 
machinery of government have been well described by the 
Indigenous Affairs Group: 
 Changes in administrative orders and the machinery of 

government create complex problems in Indigenous 
affairs. Relationships of trust and good faith can take many 
years to build across cultures and are often centred on the 
commitment of a particular community and particular 
public servants. Such relationships are considered essential 
to ‘working with’ Aboriginal and Torres Strait Islander 
Australians. When these relationships suffer during 
machinery of government overhauls, not only do 
problematic gaps open in service delivery, but also 
widespread scepticism often emerges. Yet, the creative 
solutions that are needed for any policy in this arena can 
only be forged through strong trusting relationships that 
enable give and take on both sides. Where machinery 
changes introduce uncertainty, effectiveness suffers in the 
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short term and potentially into the longer term as well. 
Overcoming scepticism becomes a critical first task of the 
‘new administration’ . . . and so it goes. 

 New policy requires a long trail of internal alignment from 
the government through the bureaucracy and on to staff 
engaged with Aboriginal and Torres Strait Islander 
communities. Explaining constant changes in ways that 
maintain confidence takes great skill. It takes time for 
officials to reconfigure narratives and to develop an 
approach that will keep faith with community while also 
delivering for government. Such work needs to be both 
deft and savvy, and such work is usually hidden from any 
calculation of the transaction costs. 

 It is plain from Barrie Dexter’s account of the first 20 years 
of Aboriginal and Torres Strait Islander Affairs that he 
viewed the greatest impediments to designing programs 
and policies to aid the advancement of Aboriginal and 
Torres Strait Islander Australians were those that came 
from within government and the bureaucracy . . . . 

 Changes in the machinery and arrangements can lead to 
extensive loss of corporate memory, resulting in old ideas 
being circulated again and again without the knowledge or 
evaluation of their previous incarnation. This recycling has 
led to a deep sense of ‘here we go again’ and cynicism 
among many Aboriginal and Torres Strait Islander 
Australians and public servants who have stayed engaged 
for more than a few cycles. It is not good enough that we 
are unable to provide government with a longitudinal and 
well-evaluated map and view of the history of institutions, 
thought and policies in this important field. Such a 
commitment to knowing where we have come from and 
keeping this knowledge is critically important to improving 
our practice in Indigenous Affairs, and yet, our 
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commitment to knowledge development, and debate is 
widely lacking.66 

 

Shifting the burden 
 The author of the paper has also drawn attention to the 
burden which such frequent changes in the machinery of 
government impose upon Aboriginal communities and leaders: 
 
 Indigenous affairs knowledge and capability have not 

transferred well from one generation of public servants to 
the next, and public service generations within Indigenous 
affairs can be short. In the 50th year of the 
Commonwealth’s administration of Indigenous affairs, it is 
time this knowledge and practice gap was addressed by the 
public service. The burden of knowledge transfer should 
not rest with Aboriginal and Torres Strait Islander 
communities and leaders, as it has often done in the past.67 

 
 The same observations can be made with respect to 
frequent structural change in the machinery utilised by State and 
Territory governments for the implementation of policy in this 
area. It seems to me to follow, inevitably, that the duplication of 
responsibility for Aboriginal affairs in State and Territory 
governments on the one hand, and the Commonwealth 
government on the other, has multiplied the adverse 
consequences of these frequent structural changes and 
knowledge gaps. If, as the Indigenous Affairs Group observes, 
frequent changes in governmental structure induce cynicism and 
lack of confidence by Aboriginal communities and their leaders, 
and impede the development of personal relationships which are 
so important to successful outcomes, the duplication of 
responsibility for those outcomes across two levels of 
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government must surely exacerbate these adverse consequences 
exponentially. 
 Over the last 11 years, I, in common with most of 
Australia’s judiciary, have spent a disproportionate amount of 
time administering what mainstream society considers to be 
justice to Aboriginal Australians. As I have no personal 
experience of the development and administration of public 
policy relating to Aboriginal people in other areas, I consulted 
somebody who has extensive experience in that field – the 
Honourable Fred Chaney, AO, who was one of the 21 
Commonwealth Ministers for Aboriginal Affairs to which I 
referred earlier, and who has spent his post-parliamentary career 
working with Aboriginal people. Chaney was good enough to 
meet with me,68 and to provide me with a wide range of 
materials relating to public administration in this problematic 
field. 
 

Indigenous policy since 1960 
 Some years ago Fred Chaney described Indigenous policy 
between 1960 and 2012 in these terms: 
 . . . until 1972, programme delivery was a responsibility of 

the normal agencies of governments. Starting in 1972, 
responsibility was shifted to funded Aboriginal-controlled 
organisations, incorporated in the main under 
Aboriginal-specific legislation. This involved the funding 
of thousands of organisations annually across communities 
in remote, regional and urban communities. Line agencies 
retained (or over time regained) responsibility in some 
areas (health in particular) but also delivered services by 
funding Aboriginal-controlled organisations. Post ATSIC, 
line agencies resumed responsibility but, in line with 
current public service procedures, often used purchaser-
provider models with Aboriginal organisations (with 
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departments acting as contract administrators rather than 
service deliverers). 

 Unsurprisingly, there have been regular concerns about 
failures in Aboriginal-controlled service delivery 
organisations, including complaints of maladministration, 
nepotism, and sometimes corruption. Such well-publicised 
problems became the public and political face of ATSIC 
and Aboriginal programs over that whole period. This is a 
problem in its own right – the failures of the few drowning 
out the efforts of the rest. If even 10 per cent of funded 
organisations were defective (and given the statistics for 
small business failure in the general community, 10 per 
cent failure would be a very good outcome), that would 
result in a ‘scandal’ per working day for the media to 
report and for ATSIC, the minister and the Government 
to respond to.69 

 

The system is broken 
 In Fred Chaney’s view, the system is broken, whatever its 
policy intentions may have been.70 He cites Dillon and Westbury: 
 What has not been recognised (at least within government) 

has been the extent to which government funding 
arrangements have reinforced community and 
organisational dysfunction . . . . 

 How is it that governments at all levels, and of all political 
persuasions, have allowed this level of systemic failure for 
so long? Why is it that governments have found it easier to 
ignore systemic failure, while promoting worn out policy 
approaches that have proved unworkable?71 

 

Some preconditions for success 
 As Fred Chaney points out, the Steering Committee for 
the Review of Government Service Provision (SCRGSP), a body 
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supported by the Productivity Commission, has identified a 
number of key preconditions for success of government policy – 
the lack of any one of which can and often does contribute to 
program failure: 
 ● Cooperative approaches between indigenous people 

and government – often with the non-profit and 
private sectors as well. 

 ● Community involvement in programme design and 
decision making – a “bottom up” rather than “top 
down” approach. 

 ● Good governance – at organisation, community and 
government levels. 

 ● Ongoing government support – including human, 
financial and physical resources.72 

 
 I see no reason to doubt the criticality of these 
preconditions for success. What I do doubt is the capacity to 
meet those preconditions in a governance structure which 
involves three levels of government – local, State or Territory, 
and Federal – in policy development and program delivery. 
Unless all levels of government act consistently and coherently, 
and speak with one voice in the short, medium and long term, 
the satisfaction of these preconditions for success will remain a 
distant chimera. 
 

Regional and local policies and programs 
 During our meeting, Fred Chaney augmented the 
preconditions for success identified by SCRGSP were three 
additional preconditions. The first was that programs must be 
conceived, developed and delivered at a regional and local level. 
 A similar proposition was advanced 10 years ago by then 
Special Adviser on Indigenous Affairs, Lieutenant-General John 
Sanderson, (Rtd), AC, former Governor of Western Australia, 
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who went on to try to implement change through his role as 
Chairperson of the Indigenous Implementation Board;73 and 
again, in 2016, by the taskforce appointed by the WA 
Government to review the delivery of State government 
programs relating to Aboriginal people in remote communities.74 
Perhaps the reason none of these recommendations has ever 
been implemented is that the development and delivery of policy 
at a regional level – say, for example, in respect of the 
Kimberley, the Pilbara, or north Queensland, cannot be 
translated readily into existing governance structures in Australia. 
Although regional development commissions are not an 
uncommon feature of government, such commissions tend to be 
focused on economic development, and it is rare for 
responsibility for program delivery to Aboriginal communities to 
be devolved to regional bodies. The legal powers and financial 
resources required to “close the gap” in relation to housing, 
education, health and justice are well beyond the reach of local 
governments. So, when critical decisions with respect to 
Aboriginal people in, say, the Kimberley continue to be made 
many thousands of kilometres away in both Perth and Canberra 
by people who may have very limited, if any, experience of 
conditions in the Kimberley, they are unlikely to respond 
effectively to the particular needs and interests of the people in 
that region. 
 

Iterative program development 
 Another of Fred Chaney’s preconditions for success is the 
capacity for programs to be delivered iteratively, in a way which 
enables them to be developed and improved over time. Ideally, 
after a program has been delivered or a policy implemented, its 
outcomes are measured, conclusions drawn with respect to 
aspects of the policy or program which were working, and those 
which were not, and improvements made. A governance 



256 

structure which allocates to various tiers of government 
concurrent responsibility for policy and program development 
and for delivery, at the same time these tiers are subject to 
volatile changes in policy and in personnel of the kind 
experienced in Aboriginal affairs in Australia, is not conducive to 
the achievement of this objective. 
 

Proper legal frameworks 
 Fred Chaney is also firmly of the view that programs and 
policies must be developed in a proper legal framework. In his 
view, many policy initiatives have floundered in the past because 
of the lack of a proper statutory structure within which they can 
be implemented. As a consequence, government administrators 
were able to point to their statutory responsibilities as a 
justification for failing to act appropriately and effectively in the 
implementation of the relevant policy. This is another area in 
which the bifurcation of legislative responsibility for laws and 
policies relating to Aboriginal people is likely to impede rather 
than enhance achievement of this condition of success. 
 

Silo-based policies 
 The programs and policies required to address the 
multifaceted disadvantage experienced by too many Aboriginal 
Australians must address areas commonly administered by 
separate agencies of each of State or Territory and 
Commonwealth governments in fields such as housing, health, 
education and justice. Dissatisfaction with the “silo-based” 
approach to policy and program delivery to Aboriginal people in 
these areas has been at a level of crescendo for many years. Both 
State and Commonwealth levels of government acknowledge the 
need for a whole-of-government approach but, in my respectful 
view, have generally failed to deliver. 
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 Fred Chaney has drawn attention to five basic imperatives 
identified by management advisory committees advising the 
Commonwealth as essential pre-requisites for successful whole 
of government service delivery in this area, namely: 
 
 ● substantial initial cross-agency-stakeholder 

agreement about the broad purposes to be pursued. 
 ● use of the outcomes budget framework to pool 

resources and to  create appropriate accountability 
frameworks. 

 ● lead-agency staff empowered with sufficient 
authority to manage whole-of-government settings 
and to lead the engagement of local stakeholders. 

 ● empowering these same managers to engage with 
relevant individuals and interests. 

 ● ensure the individuals engaged in these latter roles 
have the appropriate networking, collaboration and 
entrepreneurial skills.75 

 
 Achievement of these imperatives is difficult enough in 
any one level of government, let alone achieving them 
simultaneously in each of two levels of government, supposed to 
be working side by side, co-operatively and collaboratively, on 
the same issues, in the same places. 
 

Commonwealth program delivery 
 Fred Chaney has contrasted the imperatives identified by 
the management committees advising the Commonwealth with 
his experience of Commonwealth program delivery in these 
terms: 
 In contrast, how does government seem to me? One year 

funding with no continuity guaranteed, onerous and hence 
costly reporting requirements, frequent policy changes, 
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lengthy negotiations about working to shared objectives 
that are dropped without apology or explanation because 
priorities or policies have changed. Agreements are made 
and then not honoured. Two and a half years ago I 
attended a high-level meeting in a remote community, with 
officials from a number of departments, to discuss (since 
failed) policy changes being imposed against the will of the 
communities involved. The communities expressly agreed 
with the broad policy objectives of promoting training 
leading to employment, but argued that the changes the 
Commonwealth was implementing would not work. The 
most senior person present, a deputy secretary, contributed 
nothing and seemed to think that whatever the problem 
was, it was not his. Bad policy decisions had to be made to 
work by people living in some of the most difficult 
circumstances in Australia. The negative outcomes over 
the next two years were as predicted by the community 
and, over the course of that time, it became clear that the 
external agencies contracted by the Commonwealth had 
not understood and hence not implemented important 
elements of the program. Now there are high-level 
meetings trying to find an approach that will work in a 
practical way, although the legislative framework inhibits 
practical implementation.76 

 
 Put bluntly, if it is difficult for Commonwealth 
departments with some responsibility for the health, housing and 
education of Aboriginal people to work consultatively, co-
operatively and collaboratively with Aboriginal people in regional 
and remote communities around Australia in order to address 
the particular needs and interests of the people in those 
communities, how much more difficult must it be for those 
agencies to work in conjunction with the corresponding agencies 
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of the relevant State or Territory government to achieve the 
same objective? 
 

Summary and conclusion 
 Regrettably, I do not pretend to have a simple or ready 
answer to the conundrum presented by this analysis. Indeed, if 
there was a simple and ready answer, I expect we would have 
found it some time over the last 50 years since the 
Commonwealth was given legislative power in this field as a 
result of the 1967 referendum. The last decades of that period 
have been characterised by the express adoption of policies 
intended to address and ameliorate Aboriginal disadvantage by 
almost all political parties at State or Territory and 
Commonwealth level, and by very substantial expenditure of 
public funds in support of those policies.  
 Regrettably, recent decades have also been characterised 
by a failure to “close the gap” in almost all of the key indicators 
measured, and by ever-increasing Indigenous incarceration. I 
respectfully agree with Fred Chaney, AO, that our systems are 
broken and have clearly failed to achieve their objectives, 
whatever they may have been. 
 

The States and Territories 
 Under current constitutional arrangements, the States and 
Territories have primary responsibility for the delivery of health, 
housing, education and justice services. If Aboriginal 
disadvantage is to be addressed successfully, it must be addressed 
in these key areas. Any attempt by the Commonwealth to 
duplicate the delivery of primary services in these areas would be 
inefficient and wasteful. It follows that the States and Territories 
must remain key players in developing the legal structures, 
policies and programs required. Ideally, the States and Territories 
will create structures which will enable devolution of 
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responsibility for such matters to regional and locally based 
decision-makers working in close cooperation and collaboration 
with the Aboriginal people in the communities to be affected by 
the policies and programs ideally delivered by Aboriginal 
organisations and entities. 
 

The Commonwealth 
 Nor should the Commonwealth contemplate withdrawal 
from this field. 50 years ago more than 90 percent of those 
voting in a referendum supported amendment of our 
Constitution to provide the Commonwealth with legislative 
power relating to Aboriginal people. Under current fiscal 
arrangements, the provision of financial resources by the 
Commonwealth will be an essential component of the programs 
required to address the level of disadvantage currently 
experienced by too many Aboriginal Australians. 
 

Where now? 
 So, if all levels of government must remain involved in the 
development of policies and programs in this area, how do we 
avoid the pitfalls of the past? At the risk of sounding like an 
ageing male Pollyanna, the level of public support for success in 
this area – a level of support which crosses political boundaries – 
should provide fertile ground for State and Territory cooperation 
and collaboration at a level which has been unprecedented in our 
Federation, outside times of war. 
 I do not believe, nor would I accept the proposition, that it 
is beyond human wit and ingenuity to devise an 
intergovernmental structure which would facilitate the 
achievement of the various preconditions and imperatives for 
policy success which have been identified by those with expertise 
in this area, and which I have endeavoured to set out in this 
paper. I do not underestimate the difficulty of designing and 
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implementing effective systems of intergovernmental action, 
given the volatility of changes in personnel and policy which 
have bedevilled this area of public administration. But those 
problems must be overcome if contemporary Australia is to 
provide meaningful redress for the disastrous consequences 
which colonisation has had upon one of the longest unbroken 
cultures on our planet. 
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12 
 

 

The Aboriginal Question 
 

Enough is Enough! 
 

 

John Stone 
 
 
 I begin with a welcome to country – a welcome to our 
country. In doing so I take as my model that employed by Alan 
Anderson in commencing his paper1 at the Society’s 21st 
Conference in Adelaide. So let me begin by acknowledging the 
traditional owners of this land: King George III, and his heirs 
and assigns. 
 

Introduction 
 I first list some matters that arise when discussing 
Aboriginal questions: 
 ● I refer throughout to Aboriginal people, not 

Indigenous ones. Most people here, I imagine, are 
indigenous (that is, native-born) Australians, and the 
Orwellian arrogation of that term by the Aboriginal 
industry should not be condoned. 
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 ● I refer throughout only to Aboriginal people, not to 
the job lot term, Aboriginal and Torres Strait 
Islanders. The latter – a Melanesian people – do 
not like being lumped in with their mainland 
counterparts, whom they rightly regard as having 
been Stone Age “hunter gatherer” nomads; by 
contrast, Melanesians developed agricultural gardens 
and settled land holdings to go with them.  

 ● I reject the pretentious terms, “First Peoples”, or 
“First Nations”. This United Nations-derived 
terminology asserts Aboriginal superiority over the 
rest of us, whereas a foundation stone of our nation 
is that we are all, and equally, Australians. 

 
 I am giving this paper because, having observed Aboriginal 
politics for the past 50 years, it is time to say, “It’s over”. Our 
once seemingly boundless goodwill towards our Aboriginal 
fellow Australians is becoming exhausted. Despite the countless 
billions spent in their behalf, each failed “program” is succeeded 
by demands for another. “Aboriginal demands fatigue” is setting 
in. Recent developments have been the last straw: the so-called 
Uluru Statement from the Heart (read Pocket), and the resulting 
Referendum Council power grab proposals which, if ever 
consummated, would threaten not only the workings of our 
representative democracy but also the very sovereignty of the 
Australian nation. 
 Enough is enough! So much for preliminaries: now to 
substance. 
 

Schema 
 In this paper it is impossible to detail all the events leading 
to our present predicament. So much increasingly corrupted 
historical water has flowed under this bridge during the past 50 
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years that it would require several volumes to do justice to the 
disaster wrought. 
 I begin with the 1967 constitutional referendum that, in 
hindsight, can now be seen to have committed the fatal error of 
handing power over Aboriginal affairs to Canberra. During the 
next 25 years (1967-92), federal governments of both political 
persuasions pursued broadly similar, and broadly equally 
mistaken, policies. 
 The next milestone is the High Court’s 1992 decision in 
Mabo, when six of the seven Justices so far forgot themselves as 
to deliver what clearly ranks as the most legally indefensible 
decision in that Court’s history (notwithstanding several 
competitors for that ranking). 
 Not content with the damage flowing from that judgment, 
the Keating Government then enlarged upon it via the Native 
Title Act 1993 (Cth). 
 Next we had the National Inquiry into the Separation of 
Aboriginal and Torres Strait Island Children from their Families, 
which in 1997 produced its Bringing Them Home report, thereby 
inventing the still extant myth of the so-called “Stolen 
Generation” (sometimes even rendered in the plural). 
 In 1999 the Howard Government sought to amend the 
Preamble to our Constitution to mention our original 
inhabitants, the first significant step in what has since become 
the “Recognition” project. 
 The “Stolen Generation” myth was revisited in 2008 with 
a “National Apology” delivered in Parliament by Kevin Rudd, 
echoed by the equally deluded Brendan Nelson. 
 The “Recognition” project was formally initiated in 2010 
by the Gillard Government, appointing a so-called Expert Panel 
to consider that matter and make recommendations. 
 Thereafter, a series of such bodies appointed by successive 
governments has recently culminated in a proposal for a 
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constitutional provision establishing a special Aboriginal body 
sitting alongside our already representative Parliament, and 
empowered to “give advice” on (what would quickly become) 
almost all Commonwealth legislation. 
 

The 1967 referendum 
 In saying earlier that, in hindsight, the 1967 constitutional 
amendment was in error in handing power over Aboriginal 
affairs to Canberra, I was not seeking to criticize the 90.77 
percent of voters who, on 27 May 1967, were responsible. I was 
then on leave from the Commonwealth public service, and living 
in Washington, DC.2 I am not even sure that I voted but, if I did, 
I would probably also have voted “Yes”. Many years later my old 
friend, the late Ray Evans, told me he had firmly voted “No”, 
because giving more power to Canberra was always a bad idea. 
How wise he was. 
 The referendum sought to amend section 51(xxvi) of the 
Constitution, which originally gave the federal Parliament, 
“subject to this Constitution”, the power “to make laws for the 
peace, order and good government of the Commonwealth with 
respect to: … (xxvi) the people of any race, other than the 
aboriginal race in any State, for whom it is deemed necessary to 
make special laws”. The Federal Parliament thus had no powers 
to make special laws for Aborigines other than in its territories. 
 The overwhelmingly positive referendum vote reflected a 
widespread attitude of goodwill towards Aborigines felt by 
almost all Australians. Today, however, Aboriginal industry 
spokespeople normally revile the amendment, saying “it hasn’t 
done anything for us”, and that (they argue) the Federal 
Parliament has used it to make special laws against Aboriginal 
interests.3 The example most often quoted is the Howard 
Government’s “intervention” to deal with the endemic sexual 
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and other abuse of Aboriginal children revealed by the Northern 
Territory’s Little Children are Sacred report 4 in 2007. 
 The complaint that the 1967 amendment “hasn’t done 
anything for us” reflects both the lies told in the lead-up to the 
referendum by its proponents, both Aboriginal and non-
Aboriginal, which raised false expectations, and the continuing 
reality that inserting words in a constitutional rule book is no 
substitute for what John Howard later called “practical 
reconciliation” (measures to improve Aboriginal health, 
education and so on).5 
 

The 1967-92 period 
 The 25-year period following the Referendum saw 
governments of both political persuasions stumbling from one 
failed policy to the next. Here I merely set out, staccato, some of 
that period’s main features: 
 ● In 1967, Prime Minister Harold Holt appointed H.C. 

(“Nugget”) Coombs as Chairman of a new Council 
of Aboriginal Affairs. In that role (until 1973) he 
embarked on what was to become a 30-year personal 
project to destroy our national sovereignty. 

 ● In 1972, the Whitlam Government established the 
National Aboriginal Consultative Committee, the 
first national body to be elected by Aborigines. 
Although its role was purely advisory, it was seen as 
a first step towards Aboriginal “self-determination”. 

 ● In 1972, the Whitlam Government established the 
first separate Department of Aboriginal Affairs. 
Scandals surrounding misuse of public moneys soon 
began erupting. 

 ● In 1977, the Fraser Government replaced the 
National Aboriginal Consultative Committee with 
the National Aboriginal Conference. In 1979, this 
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body proposed a treaty (sic) between the Australian 
Government and Aboriginal “nations” (sic).6 

 ● In 1981, functions of the Council for Aboriginal 
Development, previously established by the Fraser 
Government, were taken over by the Aboriginal 
Development Commission. 

 ● In 1990, the Hawke Government merged the 
functions of the Aboriginal Development 
Commission with those of the Department of 
Aboriginal Affairs to create the Aboriginal and 
Torres Strait Islander Commission (ATSIC),7 which 
became formally responsible for overseeing 
government programs (for example, health, 
education) as they affected Aborigines.8 

 ● In 1991, the Hawke Government (with unanimous 
cross-party support) established the Council for 
Aboriginal Reconciliation “to promote a process of 
reconciliation between Aboriginal and Torres Strait 
Islanders and the wider Australian community”, 
based on “an appreciation of indigenous cultures 
and achievements . . . of . . . the indigenous peoples 
of Australia”. 

  Since the “achievements” of Aboriginal hunter-
gatherers prior to European settlement are hard to 
discern, and since the less said the better about their 
fundamentally violent and pay-back-ridden 
“culture”,9 one might have thought this body would 
have had its “appreciation” work cut out. It did, 
however, provide well-remunerated positions for 
both Aboriginal and non-Aboriginal activists, for 
whom this was a nice little earner.  
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 Throughout these 25 years of change, three things 
remained unchanging: the constant flow of public money, at first 
a trickle, building to a river, within which the Aboriginal industry 
has its being; the fact that, despite the money lavished upon 
them, the situation of “real” Aborigines does not seem to have 
improved; and the fact that, as each demand has been granted, it 
has been succeeded by a new one. 
 

Mabo 
 When most people think of the Mabo case, they think of 
the High Court’s 1992 judgment. In fact, that was Mabo (No.2), 
which originated in a High Court action brought in 1982 by 
Eddie Mabo, a Meriam Islander, claiming title to land on Murray 
Island. Because of legislative intervention by the Queensland 
Government, that claim only reached the High Court in 1986. 
 
 The Court was then presided over by Sir Harry Gibbs10 – 
later the inaugural President of this Society – and it determined 
that, before hearing the case further, it needed to be satisfied on 
the facts. It therefore appointed Queensland Supreme Court 
Justice Moynihan to inquire into and report on them. His 
hearings were, however, put on hold when Eddie Mabo and 
others launched a new High Court action challenging the 
constitutional validity of the aforementioned Queensland 
legislation. 
 When that second case was heard in 1988, the Court’s 
composition had changed following Sir Harry’s retirement,11 
succeeded as Chief Justice by Sir Anthony Mason. The plaintiffs 
won the case, which became Mabo (No.1). Justice Moynihan then 
resumed his hearings and, late in 1990, delivered his 
determination on the facts. His report, although couched in 
appropriately discreet terms, made it clear that, in his judgment, 
Eddie Mabo was not a witness of truth. The facts thus 
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determined (albeit effectively ignored), the High Court was then 
able to begin hearing the legal arguments. 
 I said earlier that the judgment (six to one) in that case 
clearly ranks as the most legally indefensible decision in that 
Court’s history. In a paper to this Society in 1993, the late S.E.K. 
Hulme, QC, scarified not only the judgments of the six 
perpetrators, but also Mason’s lack of judicial leadership in 
merely assenting to Justice Sir Gerard Brennan’s lead judgment 
rather than delivering one of his own.12 In brief, Hulme said: 
 
 ● The Court was hearing a case about land holdings in 

the Meriam Islands. 
 ● Whatever the merits of that case (on which Justice 

Moynihan had raised the gravest doubts), evidence 
led in support of it had nothing to do with mainland 
Aborigines, an ethnically and culturally distinct 
people. 

 ● At no time throughout was any evidence led bearing 
on the mainland. 

 ● Statements by at least two Justices (Deane and 
Gaudron) revealed that their joint judgment had 
been influenced by the writings of historian (sic) 
Henry Reynolds, even though those writings were 
not before the Court and were therefore unable to 
be challenged. 

 ● In its dealings with the terra nullius doctrine, the 
Court had simply fallen into error. 

 
 Summing up, Hulme said: “With no mainland issue, with 
no evidence as to the mainland, with no parties concerned with 
any mainland issue, without argument as to any mainland issue, 
the High Court proceeded to destroy what Deane and Gaudron 
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JJ. described (175 CLR at p.120) as ‘a basis of the real property 
law of this country for more than a hundred and fifty years’ ”.13 
 I also mention opinions of two other eminent jurists, both 
of them former members of this Society. 
 In an address launching the inaugural volume of our 
Proceedings, the late Roddy Meagher, then an outstanding 
Justice of the New South Wales Court of Appeal, said: “. . . in 
the Mabo Case, the judgment of Brennan J . . . . said there were 
two ways of approaching the question of whether the natives in 
question owned the land in question. One way was to apply the 
existing legal authorities. . . . But his Honour spurned such an 
approach and thought it more palatable to invent a new law”.14 
 In a foreword to a book of essays about Mabo, the late Sir 
Harry Gibbs described the decision as “judicial activism” in 
“departing from principles that were thought to have been 
settled for well over a century”. The Court, he said, “applied 
what some of its members perceived to be current values” of the 
Australian people: but “the further question arises whether in 
fact those values are widely accepted in the community”.15 
 Finally, and particularly troubling, was the claim by the 
perpetrators of this judicial outrage that the case was decided as a 
matter of common law. The common law, comprising the 
accretion of judge-made decisions (as opposed to statutory law, 
based on legislation enacted by Parliament), is by definition a 
body of law built up slowly over time by small alterations to 
previous judgments. In its very nature it has never, in any 
national jurisdiction in which it prevails, involved revolutionary 
change. Yet in Mabo (No. 2), six Justices of our High Court not 
only effected a revolution in our settled property law, but 
subsequently also had the effrontery to describe that judgment as 
a common law decision. 
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 No wonder that, from that day onwards, those six Justices, 
and the High Court as an institution, have been widely held in 
contempt. 
 

The Native Title Act 1993 (Cth) 
 Since Mabo (No.2) was not decided on constitutional 
grounds, the Keating Government could have legislated to over-
rule the Court’s destruction of Australia’s previously settled 
property law. Instead, it doubled down on the Court’s behaviour 
by enacting the Native Title Act 1993 (Cth), which rendered the 
new form of title a much more serious threat to Australia’s 
future well-being than the original form invented by the Court. 
 In particular, by providing that Aboriginal holders of 
native title to a land-holding would have a “right to negotiate” 
with anyone that wanted to come onto that land to do business, 
it ushered in a governmentally-condoned form of blackmail and 
officially sanctioned extortion. This became a matter of 
particular concern to mining companies seeking to explore for, 
or subsequently mine, mineral deposits, for whom being delayed 
in those endeavours was costly. The handouts thereby extracted 
were a clear example of “go away money”. 
 Four years after Mabo (No.2), the High Court was 
confronted with another almost equally important decision in the 
Wik case, when the northern Queensland Wik people brought an 
action claiming native title over a property held under pastoral 
leasehold title. The Mabo decision had made it clear that once 
Crown land had been alienated by granting it as freehold, native 
title was extinguished, and it was understood that this also 
applied to alienation via grants of leasehold. Indeed, during the 
passage of the Native Title Act 1993 through Parliament, Prime 
Minister Keating had unequivocally assured the nation to that 
effect. In Wik, however, the Court now found otherwise.16 
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 Apart from the outcome itself, two things were notable 
about that decision. First, it was reached by a 4-3 majority, with 
Chief Justice Brennan (Mason’s successor) in the minority.17 
Second, the decision, although anticipated for some months in 
late 1996, was only released on Christmas Eve – the sort of 
action usually associated with politicians with something to hide, 
rather than with putatively upright Justices of our highest Court. 
 The shock of this decision reverberated throughout the 
pastoral industry and beyond. This time, however, the situation 
differed from 1992: John Howard had become Prime Minister. 
Unlike Keating, who had moved to make things even worse than 
the Court had, Howard moved to overturn Wik. By enacting the 
Native Title Amendment Act 1998, his government, while not 
completely reversing Wik, at least mitigated many of its worst 
effects.18 
 

The “Stolen Generation” myth 
 There had long been claims that, earlier, State government 
authorities had removed part-Aboriginal (and some wholly 
Aboriginal) children from their parent(s) against the latter’s will, 
and that these removals originated in racist motivations aimed at 
“breeding out” Aboriginality. In 1995, the Keating Government 
set up the National Inquiry into the Separation of Aboriginal and 
Torres Strait Island Children from their Families, chaired by the 
head of the Human Rights and Equal Opportunity Commission, 
Sir Ronald Wilson, QC,19 assisted by another Commission 
member, the Aboriginal Social Justice Commissioner, Mick 
Dodson. 
 To say that the Bringing Them Home report of this inquiry 
was a travesty would over-rate it. To say that a former High 
Court Justice could lend his name to the processes involved, and 
the recommendations flowing from them, would normally invite 
disbelief. 
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 During a 17-month inquiry, Wilson and Dodson heard 
what they loosely described as “testimony” from 535 Aborigines, 
and received submissions from a further 600. Noting that 
“between 1910 and 1970, up to 100,000 Aboriginal children were 
taken from their parents and put in white foster homes”, the 
Report described this as “genocide”. As usual in Aboriginal 
affairs, its recommendations20 focused on monetary 
compensation. This was to be “widely defined to mean 
‘reparation’ ”, and be available not only to “individuals who were 
forcibly removed as children” (never mind the reason for 
removal), but also to “family members who suffered as a result 
of their removal”, and to “communities which, as a result . . .  
suffered cultural and community disintegration”, as well as 
“descendants of those forcibly removed . . . .”21 Among many 
other demands was that a national “Sorry Day” should be 
initiated, “to be celebrated each year to commemorate the 
history of forcible removals and its effects”. 
 As distinct from this pack of lies, what were the facts? 
Here are a few: 
 ● Wilson and Dodson made no attempt to check the 

veracity of the “testimony” of those 535 Aborigines, 
and those responsible for the alleged “thefts” were 
given no opportunity to defend their reputations. 

 ● Subsequent court cases, brought by Aborigines to 
establish their “stolen” status, have all resulted 
(except in one case) in their claims being dismissed 
as groundless. 

 ● Since those behind bringing these claims would 
certainly have chosen those most likely to succeed, 
the others clearly had even less foundation. 

 ● In the one case where the claim was upheld, the 
Aboriginal boy in question was not originally 
“stolen”, but brought to an Adelaide hospital for 
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treatment. When his parents failed to visit the 
hospital to reclaim him, and efforts to locate them 
had failed, a government welfare officer arranged for 
a State authority to place him with a foster family. 
Although this placement was well-intentioned, it was 
none the less illegal because consent was not sought 
from his parents. Accordingly, the court found he 
was “stolen”, and awarded significant 
“compensation” to atone for the error of attempting 
to give him a happy life.22 As they say, “The law is 
an ass”. 

 ● While the number of Aboriginal children removed 
from their parent(s) during 1910-1970 may well have 
been broadly accurate, that says nothing about the 
reasons for removal. Keith Windschuttle’s 
magisterial work, The Fabrication of Aboriginal 
History,23 shows that in every case cited the reasons 
involved protecting the child from the dangers to it 
in its Aboriginal community. 

 ● Were any further proof needed, note that almost 50 
years later the number of Aboriginal children being 
removed each year today from their Aboriginal 
parents to protect them from physical (including 
sexual) abuse actually exceeds the earlier annual 
numbers. That is despite the authorities’ extreme 
reluctance to do so, for fear of being again accused 
of “stealing” those children. 

 
 Despite the intellectual poverty of the “Stolen Generation” 
myth, it has remained firmly entrenched in the national 
consciousness. The only bright spot in the 20 years since the 
Report was delivered was that, despite unremitting pressure to 
do so, John Howard refused to make any “national apology”. 
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The 1999 “Preamble” referendum 
 Having just praised John Howard, let me now criticize 
him. In 1999 he was persuaded by Noel Pearson that the 
Preamble to our Constitution should be amended to mention 
our original inhabitants – the first step in what has since been 
called the “Recognition” project. 
 The Society’s then President, Sir Harry Gibbs, presented a 
notable critique of the ensuing bizarre Referendum proposal to 
the Society’s 11th Conference. In his paper, “A Preamble: The 
Issues”,24 he said: “It must then surely be agreed that only those 
things should be said [in the Preamble] which would meet with 
the general approval of the Australian community. Clearly, a 
statement affirming the original occupancy and custodianship of 
Australia by Aboriginal peoples would not meet this test”.25 
 Nevertheless, the Howard Government did put its 
proposal to a Referendum, concurrently with that for making 
Australia a Republic. The conflagration that consumed the latter 
was severe enough: but it was as nothing to the inferno that 
devoured the Preamble proposal, with a national “No” vote of 
60.66 percent recorded. Not only was it rejected in every State 
and the Northern Territory, but even rejected in the ACT. 
 

Apology for the “Stolen Generation” 
 On 13 February 2008, Kevin Rudd delivered to Parliament 
a so-called “National Apology” to the “Stolen Generation”. In a 
Quadrant article, “Time to Stop the Dreaming”, I said of this that 
“the more one thinks about the Prime Minister’s recent apology, 
the more it resembles” the 1967 Referendum. “Both were 
marked by an upwelling of emotion, a storm of generally 
uninformed media chatter, an event reverberating for a few 
weeks, and subsequent failure both then and (I predict) now to 
address the real problem”.26 
 Rudd’s apology, I wrote: 
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 . . . fully accepts, without question, the tissue of lies, half-
truths and evasions that constituted the Bringing Them Home 
report . . . . The statement also parades, as fact, one 
untruth after another. For example, ‘between 1910 and 
1970, between 10 and 30 per cent of all Indigenous 
children were forcibly taken from their mothers and 
fathers’. In fact, while some children were ‘forcibly taken’ 
by welfare officers – almost always to protect them from 
the dreadful consequences if they were not – a great many 
were voluntarily handed over by their mothers (or 
sometimes, as in Lowitja O’Donohue’s case, their fathers). 
. . . This massive lie, now publicly sponsored by no less 
than our Prime Minister, will now be recycled over and 
over again with the stamp of his authority upon it . . . . 

 Even more important, however, is Mr Rudd’s statement 
that ‘Symbolism is important, but unless the great symbolism of 
reconciliation is accompanied by an even greater substance, it is little 
more than a clanging gong’. [My original italics] . . . . as they 
listened to these words, the compensation crowd must 
have been hugging themselves.27 

 
 Rudd’s “National Apology” was built around those same 
elements which, time after time, have characterised the 
Aboriginal industry: historical fabrication, street theatre, 
demands for money under the pretext of “compensation” for 
historically untruthful wrongs, and evasion of the real problems 
besetting Australian Aboriginality, stemming from the very 
nature of Aboriginal culture itself. 
 

National Congress of Australia’s First Peoples 
(NCAFP) 
 As mentioned earlier, in 1990 the Hawke Government 
created the Aboriginal and Torres Strait Islander Commission 
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(ATSIC), which became formally responsible for overseeing 
government programs as they affected Aboriginal people. 
Having led to one public scandal after another – and they were 
only the ones we came to know about! – this corrupt body was 
abolished in 2004 by the Howard Government, with Labor’s 
support. 
 ATSIC’s abolition removed all those well-paid jobs that 
for 15 years had sustained so many high-on-the-hog lifestyles for 
those in charge of, or employed by, it. Clearly, this would not do. 
Predictably therefore, in April 2010, one of the last actions of the 
(first) Rudd Government was to establish a new national 
representative body for Aboriginal Australians, the National 
Congress of Australia’s First Peoples.28 Set up as a private 
company, it was to “give advice, advocate, monitor and evaluate 
government programs”. In practice, its chief function was to 
restore some of those well-paid sinecures that ATSIC’s abolition 
had removed. Successive governments funded this institutional 
waste of space until, in May 2016, even the Turnbull 
Government ran out of patience, and government funding was 
cut off. Although the NCFAP still formally exists, it seems likely 
that, so long as there is no longer a taxpayer-provided honeypot, 
little more will be heard of it. 
 

The “Recognition” Project 
 

(1) The Recognise Campaign 
 In 1991 the Hawke Government enacted the Council for 
Aboriginal Reconciliation Act 1991, under which the Council for 
Aboriginal Reconciliation was established. Ten years later, the 
Council established a new private (that is, incorporated) body, 
Reconciliation Australia (which subsequently superseded its 
creator). This body pursues a bewildering array of “initiatives” 
and “programs” in workplaces, schools (including “early 
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learning” centres) and Aboriginal communities, including 
organising annually a so-called National Reconciliation Week 
from 27 May through 3 June.29 
 In 2006, Prime Minister Howard and Professor Mick 
Dodson launched the Reconciliation Action Plan, to be 
administered by Reconciliation Australia. Chief among its 
activities has been the “Recognise Campaign”, aimed at boosting 
support among Australians for recognising Aboriginal and 
Torres Strait Islander peoples in the Constitution. 
 

The “Recognition” Project 
 

(2) The Expert Panel on Constitutional 
Recognition of Indigenous Australians 
 On 8 November 2010, Julia Gillard proposed a 
referendum to amend our Constitution to “recognise the special 
place of our first peoples”. She appointed an Expert Panel on 
Constitutional Recognition of Indigenous Australians, co-chaired 
by Professor (now Senator) Pat Dodson and Mr Mark Liebler, 
with terms of reference “to report to the Government on the 
options for constitutional change and approaches to a 
referendum that would be most likely to obtain widespread 
support across the Australian community”. 
 In The Australian a fortnight later I asked, “What is it about 
our politicians (from all sides) that moves them to these flights 
of faux-symbolic fancy?”, and “Whatever became of that once 
famous Australian national characteristic, a keen eye for 
bullshit?”. 
 Recalling the fate of the 1999 Preamble Referendum, I 
noted that: 
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 This constitutional corpse was disinterred in 2007, when a 
desperate John Howard, clutching at a straw proffered to 
him by an opportunistic Noel Pearson, promised to revive 
it if re-elected. He wasn’t, and we were spared the 
embarrassment of seeing an otherwise highly respected 
Prime Minister twice make a fool of himself on the same 
subject.30 

 On 16 January 2012, this Expert Panel reported, 
recommending a “package of measures”, including: 
 
 ● Removing Sections 25 and 51(xxvi) from the 

Constitution. 
 ● Recognising Aboriginal and Torres Strait Islander 

peoples in the Constitution through a new head of 
power to make laws on their behalf (Section 51A). 

 ● A new provision specifically relating to recognition 
of Aboriginal and Torres Strait Islander languages 
(Section 127A). 

 ● A new provision removing any future capacity on 
the part of the Commonwealth, the States or the 
Territories to discriminate on the imputed ground of 
“race” (Section 116 A).31 

 

The “Recognition” Project 
 

(3) The Joint Select Committee on Constitutional 
Recognition of Aboriginal and Torres Strait 
Islander Peoples 
 After considering the Expert Panel’s report, the Gillard 
Government next moved to establish a parliamentary Joint Select 
Committee on Constitutional Recognition of Aboriginal and 
Torres Strait Islander Peoples, “to inquire into and report on 
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steps that can be taken to progress towards a successful 
referendum on Indigenous constitutional recognition”. This was 
agreed by Parliament on 28 November 2012 but no action 
ensued until a year later under the Abbott Government, when 
the Committee finally got under way under the chairmanship of 
two Aboriginal parliamentarians, Ken Wyatt and Senator Nova 
Peris. 
 The Joint Select Committee produced three reports – an 
Interim Report in July 2014; a Progress Report in October 2014; 
and a Final Report on 25 June 2015. It recommended, inter alia, 
that Section 51(xxvi) of the Constitution should be repealed, 
saying, “The Committee heard that Aboriginal and Torres Strait 
Islander peoples will accept nothing less than a protection from 
racial discrimination in the Constitution”.32 This bold statement 
notwithstanding, the Committee’s actual recommendations 
consisted of a series of “options for consideration” by the 
Parliament.33 To say that this was unhelpful would seem an 
understatement. 
 

The “Recognition” Project 
 

(4) The Aboriginal and Torres Strait Islander 
Peoples Recognition Act 2013 
 Given the snail’s pace at which, otherwise, the 
“Recognition” project was moving, politicians (from both sides) 
proceeded to do what they do best – utter wordy declarations – 
by enacting the Aboriginal and Torres Strait Islander Peoples 
Recognition Act 2013. By this enactment, on 27 March 2013, 
Parliament “affirmed its support for constitutional recognition”. 
In voter-land, people yawned. 
 The Act, which “ceases to have effect at the end of 2 years 
after its commencement”, was chiefly aimed, as Gillard said, at 
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fostering “momentum for a referendum for constitutional 
recognition of Aboriginal and Torres Strait Islander peoples”. To 
that end, it provided $10 million towards a propaganda campaign 
by “Recognise”. It also required the minister to “cause a review 
to commence within 12 months of the commencement of this 
Act”,34 to “consider the readiness of the Australian public to 
support a referendum to amend the Constitution to recognise 
Aboriginal and Torres Strait Islander peoples”.35 
 
 

The “Recognition” Project 
 

(5) The Act of Recognition Review Panel 
 That review was duly initiated by the Abbott Government 
on 27 March 2014. Chaired by former Deputy Prime Minister 
John Anderson, it reported on 19 September 2014. Unlike most 
of its counterparts, this body not only carried out its work with 
business-like expedition, but also seemed to retain some contact 
with reality. Among its more important conclusions were: 
 
 ● “That levels of awareness and understanding of why 

change is needed, and what it would mean, are still 
low”.36 

 ● “There is evidence that we are losing momentum 
and awareness is drifting”.37 

 ● “Crystallising the question to be put to the 
Australian voters lies at the heart of the 
referendum”.38 

 
 This was, perhaps, the first official intimation that the 
more electors were told about “Recognition” (at taxpayers’ 
expense), the more disenchanted they were becoming; and that 
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among the welter of proposals contesting for pride of place in a 
referendum, electors were disinclined to favour any one of them. 
 

The “Recognition” Project 
 

(6) The Referendum Council 
 On 7 December 2015, Malcolm Turnbull and Bill Shorten 
announced appointment of the Referendum Council, co-chaired 
by Patricia Anderson and Mark Leibler. Its task was “to consult 
widely throughout Australia and take the next steps towards 
achieving constitutional recognition of the First Australians”.39 
 The Council first produced a Discussion Paper. Six 
months of meetings then ensued of various Aboriginal groups 
around Australia, all at taxpayers’ expense. Apart from 
expressing their opinions on the Discussion Paper’s options, 
these meetings elected “delegates” to attend a so-called First 
Nations National Constitutional Convention at Ayers Rock40 in 
May 2017. 
 Meanwhile, however, the usual suspects were at work 
“shaping the battlefield”. In particular, Noel Pearson, aided and 
abetted by two members of this Society – Julian Leeser, now the 
Liberal Party Member for Berowra, and Dr Damien Freeman – 
produced the concept of a new, constitutionally entrenched, 
Aboriginal “advisory” body, to sit alongside Parliament and with 
the right to “advise” on any legislation it might consider affected 
Aborigines. It requires little imagination to see that quickly being 
construed to cover almost all legislation. All principles apart, 
consider the procedural nightmare resulting from any such 
arrangement. More importantly, this body would effectively 
institute another “right to negotiate”, on an even more massive 
scale than the already existing, extremely damaging one created 
by the Native Title Act 1993. The kindest word to describe it is 
“ridiculous”; but, as just noted, its ramifications would go far 
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beyond procedural complexity and into the world of extortion 
with which the Aboriginal industry is already so familiar. 
 Nevertheless, when those 250 well-fed Aboriginal 
delegates foregathered at Ayers Rock, this proposal was to figure 
centrally in their demands. 
 

The Uluru “Statement from the Heart” 
 Those demands emerged as a so-called “Statement from 
the Heart” and a Media Release “issued on behalf of the 
Referendum Council’s Indigenous Steering Committee” by Pat 
Anderson on 26 May 2017. Both documents voiced numerous 
emotional assertions along with three substantial proposals, 
which were: 
 ● “Establishment of a First Nations voice enshrined in 

the Constitution”;  
 ● “A Makarrata Commission to supervise a process of 

agreement-making between governments and First 
Nations”; and 

 ● A Declaration “that includes truth-telling about 
Aboriginal and Torres Strait Islander People’s 
history”.41 

 
 Consider some of those emotional assertions: 
 ● There is first the claim that “Aboriginal . . . tribes 

were the first sovereign Nations of the Australian 
continent . . . more than 60,000 years ago”. While 
nobody disputes Aboriginal habitation of our 
continent prior to European settlement, describing 
those tribes as “sovereign Nations” is nonsensical. 

 ● “Sovereignty” connotes ownership, and mere 
occupation is not ownership. “Ownership” comes 
from settlement, and there was never any settlement 
by Aboriginal nomadic tribes. “Settlement” connotes 
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(inter alia) agriculture, and a Stone Age hunter-
gatherer people had no agriculture. 

 ● Indeed, the Statement itself admits that “this 
sovereignty is a spiritual notion” – that is, not a legal 
one. Claims that this sovereignty (sic) “has never 
been ceded or extinguished, and co-exists with the 
sovereignty of the Crown”, are piffle. Were this 
“sovereignty” claim not so sinister, it would be 
laughable. 

 ● Next we are told that Aborigines “are the most 
incarcerated people on the planet”; that “our 
children are alienated from their families at 
unprecedented rates”, and “our youth languish in 
detention in obscene numbers”. Colourful language 
apart, these statements are broadly true; but the 
questions they invite have nothing to do with our 
oppression of our Aboriginal fellow Australians, and 
everything to do with the latter’s own behaviour – 
including, in particular, behaviour towards their own 
children.  

 ● Report after report over the years has spelled out the 
relevant facts in invariably agonizing detail.42 To say, 
as the Statement does, that “when we have power 
over our destiny our children will flourish”, invites 
derision; and to add that then “their culture will be a 
gift to this country”, when it is that same violent and 
payback-ridden culture that is at the root of the evils 
previously enumerated,43 has the same smell about it. 
If ever there were a case of “Physician, heal thyself,” 
this is it.44 

 ● As for the demand for “truth-telling about 
Aboriginal . . . people’s history”, will that serve to 
correct all the lies about extensive “massacres”, 
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“frontier warfare”, “Stolen Generations”, the 
romanticised “Dreamtime”, and so on, to which we 
(and our children and grandchildren) continue to be 
subjected?  

 ● The Statement concludes with the rhetorical flourish 
that, “In 1967 we were counted, in 2017 we seek to 
be heard”. Am I the only person already half-
deafened by the past 50-year-cacophony of 
complaint? 

 

The response to Uluru 
 To judge by the sharply divided responses to the Uluru 
proposals, public controversy over them will make the Republic 
debate seem harmonious. I set out below three categories of 
response: some supportive ones; some critical ones; and a few by 
“dissident” Aboriginal commentators. 
 
 (a) Responses in support: In The Australian newspaper 

we quickly saw supportive articles from, among 
others: 

 ● Paul Kelly, saying that the Statement “deserves a 
respect and evaluation by the political classes 
befitting its seriousness”. “Immediate rejection”, 
Kelly wrote, “betrays contempt for the diligence, 
realism and revisionism this document embodies”.45 
That is absurd, and any referendum will not be the 
plaything of “the political class”, but a matter for 
decision by real Australians living everywhere but 
Canberra. As for describing these fantasies as 
“realism”, I must be using a different dictionary.46 

 ● According to Kelly’s article, Julian Leeser, MP, has 
“called the Uluru Statement the ‘big breakthrough’ ”, 
saying that, “looking at the structures of government 
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and offering a voice in policymaking, reflected the 
thinking of Griffith and Barton and their colleagues 
who framed the Constitution, had they turned their 
minds to this issue”.47 This displays the same 
disrespect for the reputations of those no longer 
present to defend themselves, as the notorious 
suggestion during the Republic campaign that, had 
Sir Robert Menzies still been alive, he would have 
been urging a “Yes” vote. 

 ● Father Frank Brennan, SJ, began his response by 
suggesting that “Australians of goodwill” would 
endorse all those emotional passages in the Uluru 
Statement. From that unpromising start, however, he 
conceded that “Australians will not vote for a 
constitutional First Nations voice until they have 
first heard it and seen it in action”.48 Just why 
Aborigines should be effectively given two votes in 
our parliamentary representational processes is 
unclear. In passing, Brennan also says that, 
“Presumably, this new legislated entity would replace 
the National Congress of Australia’s First Peoples” – 
doubtless a shock to the seat-warmers still 
controlling that body. His conclusion is, “There is 
no quick fix . . . . Successful constitutional change 
acceptable to the indigenous leaders gathered at 
Uluru won’t be happening any time soon”.49 Amen 
to that. 

 ● In reply to a Greg Sheridan article urging the 
Liberals to “join Barnaby Joyce’s Uluru rejection” 
(see below), Noel Pearson launched a venomous ad 
hominem attack on Sheridan. Describing his article as 
“an appalling commentary”, and “offensive and 
obscurant”, Pearson alleged that “his contempt for 
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Aborigines is palpable and nauseating”. His 
“intellectual dishonesty is flagrant”, and his “idea of 
liberal democracy . . . is just an ideological fantasy . . 
. that assures Sheridan that his culture and heritage 
are reflected in it, but no one else’s”.50 There was 
more, but you get the drift. 

 
  It may be appropriate here to note that Pearson has 

serious form in the personal abuse stakes. In 1996 he 
described John Howard’s government as “racist 
scum”.51 In 2014, then senior Sydney Morning Herald 
journalist Paul Sheehan, commenting on Tony 
Abbott’s recent appointment of Pearson as a special 
adviser on indigenous affairs, detailed incident after 
incident when Pearson had delivered foul-mouthed 
tirades where “he dropped the ‘c’ bomb”, often 
coupled with a racist epithet.52 

 
  Pearson is reported to have exercised those same 

talents at a meeting of the Referendum Council on 
25 November 2016 attended by the Prime Minister, 
the Leader of the Opposition, the Minister for 
Aboriginal Affairs, and four Aboriginal members of 
Parliament (including Ken Wyatt and Pat Dodson). 
At this meeting Pearson is said to have pressed for 
acceptance of his proposal for constitutional 
entrenchment of an Aboriginal “advisory” body, but, 
after this was rejected as “unlikely to be supported 
by Australians”, he is alleged to have abused 
Turnbull, Wyatt and Dodson in the foul-mouthed 
terms noted earlier by Sheehan. Pearson has denied 
this report, but the Member for Leichhardt, Warren 
Entsch, whose electorate includes most of Pearson’s 
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Cape York homeland, has said that, although not at 
the meeting, he was told what happened by 
“witnesses that were”, adding that this was “the way 
Noel operates”.53 

 ● Three weeks after his earlier article, Noel Pearson 
wrote again, this time in conjunction with Shireen 
Morris and principally to object to criticisms raised 
earlier by several Aboriginal spokespeople (see 
below). This article took a more conciliatory line, 
seeking to portray the Uluru Statement’s central 
demand as “simple”, “modest” and “not new”, 
having been first proposed in Pearson’s 2014 
Quarterly Essay. “It is”, they said, “about self-
determination”.54 That is part of the problem. 

 
 (b) Critical responses: Some critical responses were: 
 ● An immediate response, and an important one since 

it seems to be generally agreed that a referendum 
will have no hope of success unless it has unanimous 
support from all major political parties, was given on 
29 May 2017 by the Leader of the National Party 
and Deputy Prime Minister, Barnaby Joyce, who said 
the proposal for a constitutionally-enshrined body to 
influence policy in Canberra was “not going to 
fly”.55 

 ● The Leader of the Australian Conservatives Party, 
Senator Cory Bernardi, went further on 31 May 
2017, saying that the Uluru demands were so 
divorced from reality one might almost think “the 
people behind this process actually want any 
referendum to fail”. The responsibility of non-
Aboriginal Australians “is to question the tens of 
billions of taxpayer dollars spent on aboriginal 
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communities with virtually nil effect on health, 
domestic violence, education and well-being 
outcomes. No constitutional change will ever 
address this reality . . . . Put simply, we need to deal 
with the issues of today, not continually revisit the 
problems of the past”.56 

 ● Greg Sheridan began his article (subsequently 
attacked by Pearson) by praising “the common sense 
and good instincts of . . . Barnaby Joyce”, whose 
“straightforward rejection of the recommendation of 
the Uluru gathering . . . ought to put the matter to 
rest”. The Aboriginal leadership over the past ten 
years, he wrote, “has taken a terrible wrong turn in 
seeing continuing political and constitutional change 
as the main engine for advancement of Indigenous 
people”. All the proposals emanating from the Uluru 
meeting “are wrong in principle and would be 
profoundly damaging in practice”. In short, “any 
departure from the single treatment of all Australians 
as citizens is bad in principle and would be damaging 
in the real world”.57 

 ● In my own published criticism I first acknowledged 
that “one worthwhile point did emerge from last 
Friday’s Statement – namely, its dismissal of the so-
called ‘minimalist’ proposals advanced by such 
gullible (in this context) people as John Howard, 
Tony Abbott and (originally) Bill Shorten”. As to the 
proposed constitutional provision, I asked: “Has 
there ever been a more arrogant proposal from any 
quarter? The only one . . . that even begins to 
approach it was the Vernon Committee’s 1965 
recommendation to set up an Economic Advisory 
Council. As Sir Robert Menzies said when 
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comprehensively dismissing” that recommendation, 
“ ‘the power to advise is the power to coerce’ ”. 
“The bottom line”, I said, “is this. We are all 
Australians. We are not, and we never should 
become, First Australians and Second Australians”.58 

 ● Andrew Bolt began, “Say no to racism . . . to this 
latest plan by Aboriginal activists . . . to divide us by 
race”. The Uluru Statement, he said, “is founded on 
a lie: this poor-us claim that Aborigines are voiceless 
. . .” Our politicians “should reject it instantly”.59 

 ● Senator James Paterson, noting the Statement’s 
“dismissal of symbolic recognition as a viable path 
forward to a referendum”, said, “This overturns the 
loose Canberra consensus that recognition, perhaps 
in the form of a statement in a preamble, was the 
right proposal . . . . It’s also a spectacular repudiation 
of the official Recognise campaign . . . .”60 

 ● Peter Westmore, National President of the National 
Civic Council, pointed out that our Constitution “is 
not a document that refers to rights, but one that 
defines the division of powers . . .”, and that “there 
are fundamental difficulties with these proposals”. 
They “cannot fix the real problems” besetting 
Aborigines, “and may even be obstacles to fixing 
them”. In short, “the proposals . . . fail the 
fundamental test of persuading their fellow 
Australians that constitutional amendments or a 
treaty are the way forward”.61 

 
 (c) “Dissident” Aboriginal responses: Several 

prominent Aboriginal voices have been raised 
against some or all of the Uluru Statement: 
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 ● The most comprehensive discussion of it was given 
by Warren Mundine62 who, on 30 May 2017, issued 
a lengthy analysis supporting a “Makarrata 
Commission” to initiate and supervise making 
treaties (note the plural) “between governments and 
First Nations groups”, but disagreeing strongly with 
the proposal for “a First Nations voice enshrined in 
the Constitution”. On that, he said, “I’ve always 
disagreed with this proposal and still do. . . . Every 
Australian law impacts Indigenous people. . . . Why 
should Indigenous people have a constitutional 
voice other Australians don’t have on laws that 
affect everyone? There’s the ‘No’ case right there”. 
“A ‘First nations voice’ is a solution looking for a 
problem”. 

 ● Labor Senator Pat Dodson described the 
Referendum Council report emanating from the 
Uluru Statement as “a bit of a bolt from the dark”, 
which earned him the previously mentioned 
“respectful correction” from Pearson and Morris.63 

 ● Labor MP Linda Burney, by contrast, was rather less 
“respectfully corrected” in the same Pearson/Morris 
article after describing the recommendations64 as 
“limiting” and providing “no clear line of sight” to a 
referendum, urging instead a referendum “dealing 
with” the race powers (sections 25 and 51(xxvi)). 
Describing her as “completely misguided”, Pearson 
and Morris said, “Uluru and the Referendum 
Council moved on from the race provisions” and 
“Burney should too”. 
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The aftermath to Uluru 
 Since the Uluru Statement, there have been two 
developments. On 30 June 2017 Pat Anderson and Mark Leibler 
presented the Final Report of the Referendum Council 65 to the Prime 
Minister and the Leader of the Opposition. In a Foreword they 
described its “consensus” recommendations as “modest, 
reasonable, unifying and capable of attracting the necessary 
support of the Australian people”.66 All four claims – particularly 
the last – are, in my opinion, groundless. 
 
To be precise, “the Council recommends: 
 
 1. That a referendum be held to provide in the 

Australian Constitution for a representative body 
that gives Aboriginal and Torres Strait Islander First 
Nations a Voice to the Commonwealth Parliament. 
One of the specific functions of such a body, to be 
set out in legislation outside the Constitution, should 
include the function of monitoring the use of the 
heads of power in section 51(xxvi) and section 122. 
The body will recognize the status of Aboriginal and 
Torres Strait Islander peoples as the first peoples of 
Australia. 

 
 2. That an extra-constitutional Declaration of 

Recognition be enacted by legislation passed by all 
Australian Parliaments, ideally on the same day, to 
articulate a symbolic statement of recognition to 
unify Australians.” 

 
 On the proposal for establishing a Makarrata Commission, 
the Council “recognizes that this is a legislative initiative for 
Aboriginal and Torres Strait Islander peoples to pursue with 
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government.” However, while “the Council is not in a position 
to make a specific recommendation on this because it does not 
fall within our terms of reference”, it notes “that various State 
governments are engaged in agreement-making”.67 
 My own views on these proposals have been stated earlier 
in my response to the Uluru Statement68 and I shall not repeat 
them here. However, I have sighted an advance copy of an 
imminently forthcoming Quadrant article69 by Keith Windschuttle 
addressing the Council’s recommendations. Here are three of his 
comments: 
 
 ● On the first recommendation, “This proposal alone, 

not to mention the political baggage of treaties and 
sovereignty in its train, would divide our nation 
permanently. Its advocates also seriously 
underestimate the difficulties their structure would 
pose for the workability of parliamentary 
democracy”. 

 ● On the matter of sovereignty, Windschuttle quotes 
Sir Harry Gibbs: “The contention that there is in 
Australia an aboriginal nation exercising sovereignty, 
even of a limited kind, is quite impossible in law to 
maintain”.70 

 ● “This is a political proposal that would benefit no 
one except a small number who will get to strut their 
stuff on the national political stage”. 

 
 I noted earlier that the Council’s proposals were described 
as “consensus” ones. One Council member, former Minister for 
Indigenous Affairs71 Amanda Vanstone, lodged a “qualifying 
statement” in which, while maintaining sympathy for Aboriginal 
aspirations for appropriate constitutional recognition, she says 
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quite flatly that, at this time, these “relatively new” proposals 
would be unlikely to command support in a referendum.72 
 In early August both Turnbull and Shorten attended the 
annual Garma Festival, where they were asked to respond to the 
Referendum Council’s report. Turnbull’s response was, 
characteristically, temporising. Rather than say, flatly, what he 
knows (or should know) to be the truth, namely, that there is no 
way in which the Australian electorate will ever support such a 
referendum proposal, he lamely spoke of needing more time to 
give it “careful consideration”. There were “many practical 
questions about what shape the advisory body would take”, and 
“whether it would be elected or appointed”.73 In short, weasel 
words and waffle. 
 Shorten, by contrast, could hardly have been more 
reckless. “We support a Declaration by all Parliaments, we 
support a truth-telling Commission, we are not confronted by 
the notion of treaties with our First Australians”.74 Incredible 
though it may seem from one currently expecting to become 
Prime Minister, the Leader of the Opposition committed his 
party, hook, line and sinker, to the Referendum Council’s power 
grab. Poor fella, my country! 
 One final post-Uluru development should be briefly noted 
– namely, Reconciliation Australia’s reported “quiet 
abandonment” of the “Recognise campaign”, on which $30 
million taxpayer dollars have been spent on public brainwashing 
since its initiation by Gillard in 2012. Welcome though this 
reported decision would be, it remains to be seen whether it will 
be maintained. 
 

Conclusion 
 My conclusions are: 
 ● The 1967 Referendum outcome, reflecting the then 

enormous fund of goodwill on the part of non-
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Aboriginal Australians towards their Aboriginal 
fellow Australians, was nevertheless a mistake, 
allowing Canberra to take power in a jurisdiction 
where its policies over the following 50 years have 
consistently ranged from failure to disaster. 

 ● The Mabo (No. 2) High Court judgment clearly ranks 
as the most legally indefensible decision in that 
Court’s history. 

 ● Paul Keating’s Native Title Act 1993, despite John 
Howard’s Native Title Act Amendment Act 1998 
rectifying some of its worst features, has none the 
less proved a millstone around the necks of business 
corporations – particularly but not only in the 
mining industry – seeking to pursue potentially 
profitable enterprises. The opportunity cost to our 
economy in terms of projects either delayed, 
abandoned or never initiated, is literally incalculable; 
but if a figure of $100 billion were to be hazarded 
(that is, $4 000 per person today) that would almost 
certainly be conservative. 

 ● Moreover, by end-March 2016, processes under that 
Act had led to 30.4 percent of the Australian 
continent being covered by native titles, with a 
further 31.7 percent under claim and thought likely 
to be mostly granted.75 

 ● Despite the countless millions of dollars showered 
upon our Aboriginal population over the past 50 
years, there is little to show by way of improvements 
to the real problems in such fields as health, 
education, domestic violence and, above all, care for 
children. 

 ● There never was anything that could truthfully be 
called a “Stolen Generation”, and the only 
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consequence of assorted politicians’ “apologies” for 
it has been to provide a basis for yet another 
demand for monetary “compensation”. 

 ● The recent proposal to entrench, constitutionally, 
what would become a “second house of review” 
alongside our Parliament is nothing less than a naked 
grab for power that would institute another “right to 
negotiate” on an even more massive scale than the 
existing, extremely damaging one contained in the 
Native Title Act 1993. 

 ● By the same token, the proposal for a Makarrata 
Commission to “supervise” treaty-making with so-
called “First Nations” should be dismissed out of 
hand. 

 ● Nobody disputes that Aboriginal tribes inhabited our 
continent prior to European settlement. Those 
nomadic Stone Age tribes never had any claim, 
however, to sovereignty over what we now know as 
the Australian nation. 

 ● Trumped up claims to sovereignty, such as those 
contained in the recent Referendum Council report, 
should be flatly rejected. 

 ● Attempts to separate Australians into two categories 
– First Australians and Second Australians – should 
also be flatly rejected. We are all Australians. 

 
 I finish where I began. This 50-year-long Aboriginal 
industry denigration of Australia and their fellow Australians, 
and the depressing culture of Aboriginal complaint it has 
fostered, must end. Enough is enough! 
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13 
 

 

A Colour-blind 

Constitution 
 

 

Keith Wolahan 
 
 
 Many years ago at university I was lamenting the never-
ending march of left-wing politics and policies, and how 
numbers and demographics seemed to be on “their” side. I had 
just left a politics tutorial at Melbourne University and was 
feeling bruised at the abuse hurled at me because I dared not 
agree with the proposal for the Prime Minister to say sorry to 
Indigenous Australians. I was the only one in the class with that 
view. 
 Even though my arguments were based on reason and 
compassion, the tutor instead pointed out that “as a privileged 
wealthy white man” I had benefited enormously from Aboriginal 
dispossession and should even “personally apologise”. It was 
irrelevant to him that I was an immigrant from Ireland, arriving 
in 1988, long after dispossession and, unlike most of them, went 
to a government school in Melbourne, becoming the first in my 
family to attend university. But that identity did not suit the 
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narrative. To him and the class, I was not an individual. I was a 
group. I was a race. I was what he labelled me. 
 I needed cheering up. This was not what I thought 
university would be. It was not a battle of ideas. It seemed to 
skip over the nuances of life and individuality, stopping at broad 
groupings of race, class and sexuality. I started to worry about 
the sort of world we were building. 
 I sought therapy from my good friends Ben Davies and 
Michael Gilmour. They said: “we have the perfect prescription 
for you. You need a weekend of soundness. You need to come 
to The Samuel Griffith Society.” I asked what that was. They 
replied: “it is a room full of patriots and the soundest people in 
the country. Trust us. You will love it. And, more importantly, 
you will feel much better.” They were right.  
 

Recognition and identity politics 
 Before delving into the substance of the Final Report of 
the Recognition Council, I want to reflect on wider issues 
surrounding the fashion of identity politics. I say, “fashion”, 
because I find it curious that it is only now that we must review 
the supposed inherent racism in our public statues, after 
unrelated stories made news in the United States. Did no one on 
the left notice them in the decades before? Why have two local 
councils in Victoria only now sought to cancel citizenship 
ceremonies on Australia Day? And what do the recent disturbing 
events in Charlottesville have to do with proposals to recognise 
Indigenous Australians in the Constitution of Australia? Well, 
they have something to say, unfortunately. 
 Brendan O’Neill spoke at the 2016 Conference in 
Adelaide. He spoke passionately about free speech. But 
something he wrote only two weeks ago caught my attention and 
took me back to a tutorial at Melbourne University in the late 
1990s. He wrote: 
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 The events in Charlottesville are the logical consequence 
of the politics of identity. One of the nastiest trends in 
Western politics in recent years has been the relentless 
racialisation of public life and political debate. Everyone 
has been forced, often against their will, into a racial box. 
It’s all ‘Dear White People’, checking white privilege, the 
problem of Old White Men, black lives matter, white lives 
matter, Asian lives matter, racial re-education on campus, 
warnings against ‘cultural appropriation’, […]. We’re 
bombarded with the message that we’re racial creatures, 
that our biology and history shape us, that our skin colour 
determines our privilege levels, our outlook. The 
predictable, poisonous end result has been the return of 
racial thinking, the rebirth of the racial imagination. And 
anyone who tries to opt out of this utterly nasty business, 
anyone who says ‘I’m colourblind, I don’t judge people by 
race’, is rounded upon. Apparently it is white privilege to 
say ‘I don’t think about race’. If you want to be thought of 
as a good person, you must think racially – a complete 
reversal of how things were just 20 or 30 years ago. 

 And people wonder why white nationalism is growing. It 
would be amazing if it wasn’t. Over and over the cultural 
elite says, ‘You are white, you are a white man, everything 
you think and do is an expression of whiteness, your 
identity is white, that is your race and your history, admit 
it, own it’, and some people have turned around and said: 
‘Okay.’1 

 
 Identity politics is more than just unfair and counter to our 
Western values and traditions of liberty and individualism. It 
risks opening a Pandora’s box. And it is capable of being 
shockingly destructive to our democracy and to our society. 
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 The substantive radical reforms proposed by the 
Recognition Council in effect seek to give identity politics a 
dangerous shot of status and legitimacy. They seek to insert race 
into the heart of our most important democratic document, the 
Constitution. 
 

The Final Report of the Recognition Council 
 In this address, I will give a brief overview and critique of 
the recommendations of the Final Report of the Recognition 
Council, concluding that there is merit in minimalist 
constitutional reform that removes race from the Constitution. 
But I do not suggest such minimalist reform should happen now. 
The priority should be in seeing these democratically offensive 
proposals unambiguously defeated. 
 John Stone’s address gives a broader historical context, so 
I will turn immediately to the Final Report. 
 The Final Report by the Recognition Council was released 
to the public in July 2017. It contained only two 
recommendations. The first is to hold a referendum to amend 
the Constitution to provide for an Aboriginal and Torres Strait 
Islander representative body that has an indigenous “voice” to 
the Commonwealth Parliament. 
 The body and this voice would have its functions and 
composition established through ordinary legislation, would be 
charged with monitoring the use of heads of power under 
sections 51(xxvi) and 122, and would recognise the status of 
Aboriginal and Torres Strait Islanders as Australia’s “first 
peoples”. Further details of the powers, responsibilities, function 
and composition of the proposed voice are not provided; 
instead, the Recognition Council recommends that these matters 
be examined through further consultation. 
 The Recognition Council’s second recommendation 
concerned extra-constitutional recognition of indigenous 
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Australians through a statutory “Declaration of Recognition”, 
ideally passed simultaneously by the various Australian 
parliaments. This declaration, it recommends, should bring 
together our national story, including Indigenous history, British 
institutions, and multicultural unity. 
 Finally, the Recognition Council briefly examined two 
additional matters raised in the Uluru Statement but sitting 
outside its scope for recommendations: the creation of a 
Makarratta Commission supervising “agreement-making” – in 
other words, treaties, and facilitating the process of “truth 
telling” – a reconciliation process. 
 It is apparent from the Recognition Council’s 
recommendations and report that a sharp departure from the 
anticipated trajectory of indigenous recognition of indigenous 
Australians in the Constitution has occurred. With delivery of the 
Uluru Statement at the First Nations National Constitutional 
Convention in May 2017, the Recognition Council concluded 
that indigenous Australians demanded substantive rather than 
symbolic constitutional reform. The Recognition Council went 
on to argue that, unless indigenous Australians support a 
proposed constitutional reform, there is “no practical purpose” 
in suggesting it.2 
 Desire amongst indigenous Australians for substantive 
constitutional reform may be supported by the Recognition 
Council’s recommendations; however, both the indigenous and 
non-indigenous community are left with unanswered questions 
about the proposed voice’s place within our democratic and 
parliamentary processes. 
 How such a departure occurred after many years of 
supposed good will, as well as numerous consultations, detailed 
reports from earlier panels and committees, and tens of millions 
of dollars in taxpayer money may also be rightly asked. 
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 It also leaves us in the curious position where the 
Recognition Council argues that indigenous Australians have 
advocated for the retention of race-based powers in our 
Constitution. 
 

Unqualified endorsement 
 These outstanding questions, however, have not prevented 
many amongst the media, social and political elites from fully 
endorsing the Recognition Council’s recommendations. 
Remarkably, they have done so without details of what the 
proposed voice would look like or analysis of its implications. It 
is a reminder of a now infamous Sky News interview between 
David Speers and Bill Shorten in 2012. Not knowing what Prime 
Minister Julia Gillard, who was in Turkey at the time, had said on 
the topic (being Peter Slipper), Bill Shorten chose nevertheless to 
agree unreservedly with it. The exchange went as follows: 
 
 Bill Shorten: “I haven’t seen what she’s said, but let me say 

I support what it is she said.” 
 David Speers: “Hang on, you haven’t seen what she said?”  
 Mr Shorten nodded: “But I support what my Prime 

Minister said.”  
 When Mr Speers asked him for his personal view, Bill 

Shorten replied: “My view is what the Prime Minister’s 
view is.” 

 David Speers: “Surely you must have your own view on 
this.”  

 Bill Shorten: “No, when you ask me if I’ve got a view on 
this, it’s such a general question, it invites me to go to lots 
of places.”  

 Bill Shorten: “I’m sure she’s right,” he concluded.3 
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 This is the level of constitutional analysis many political 
leaders are providing. And maybe, by now, we have come to 
expect it. But it is also the level of analysis being given by 
institutions that should know better – including many respected 
legal institutions, legal academics, legal councils and corporate 
bodies. It seems that whatever the Recognition Council 
recommended, they would be all in. Even better, if Stan Grant 
was in, so were they! 
 More worryingly, relatively few have qualified their 
endorsement with reservations over retention of race-based 
powers in the Constitution. 
 So where did the supposed “consensus” for minimalist 
change go? How have we ended up with such a radical departure 
from previous reports? 
 

A “consensus” for recognition? 
 This requires a brief fly through from 2007 to the present 
day. Despite the inherent difficulties in approaching 
constitutional referenda in Australia on any subject matter, 
indigenous recognition in the Constitution has supposedly 
garnered broad in-principle support throughout the community 
and political spectrum. Some may refer to this as the “Canberra 
consensus” (credit to James Paterson and John Roskam) – a 
consensus that should be questioned. And perhaps it is the same 
sort of consensus that occurred in that Melbourne University 
tutorial? Who wants to be left out on their own? Who wants to 
be labelled as uncaring or insensitive? It is simply easier to go 
along with the group – whatever that is. 
 Former Prime Minister John Howard’s commitment to 
minimalist constitutional recognition amid the 2007 federal 
election campaign cemented the topic into recent political 
debate, and precipitated bipartisan support during the following 
Parliament. With the formation in 2010 of the Expert Panel on 
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Constitutional Recognition of Indigenous Australians, tangible 
progression appeared achievable by the 50th anniversary of the 
1967 referendum which removed exclusion of “aboriginal 
natives” from the Census (section 127); and also removed a 
prohibition on Commonwealth power to make laws about the 
“aboriginal race in any State” (section 51(xxvi)). To maximise its 
chances for success, the Expert Panel adopted four guiding 
principles its proposals must support: 
 
1. Contribute to a more unified and reconciled nation; 
2. Be of benefit to and accord with the wishes of Aboriginal 

and Torres Strait Islander peoples; 
3. Be capable of being supported by an overwhelming 

majority of Australians from across the political and social 
spectrums; and 

4. Be technically and legally sound.4 
 
 It is worth remembering these principles, as some of them 
are obviously capable of being internally inconsistent. At some 
stage a choice has to be made. I will return to these aspects 
below. 
 The Expert Panel’s Final Report was published in January 
2012 and set out seven ideas within three key themes. Amongst 
these ideas were both symbolic and substantive proposals for 
indigenous recognition, and substantive proposals regarding 
equality and non-discrimination. 
 Significantly, the Expert Panel concluded that there was a 
strong case to remove those sections of the Constitution which 
could be used to discriminate against Australians on the basis of 
race. Section 25 was specifically identified as a “racially 
discriminatory provision”, with 97.5 percent of submissions 
supporting its repeal.5 Encouragingly, early and strong support 
was found for the concept of “Race Has No Place” in the 
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Constitution, a timely publication of the Institute of Public 
Affairs, advocating minimalist reform that simply removed 
references to race from the Constitution.6 
 In concrete terms, the Expert Panel recommended the 
repeal of sections 25 and 51(xxvi),7 along with inclusion of a 
language provision with section 127A as symbolic measures.8 It 
also recommended, however, insertion of a symbolic preamble, a 
statement of recognition, coupled with a substantive new head of 
power through section 51A,9 and a prohibition of racial 
discrimination through section 116A.10 
 The Expert Panel’s report was followed in June 2015 by 
the Report of the Joint Select Committee on Constitutional 
Recognition of Aboriginal and Torres Strait Islander Peoples. 
The Joint Select Committee’s Final Report mirrored the Expert 
Panel in its recommendation that the parallel inclusion of a 
statement of recognition and repeal of sections 25 and 51(xxvi) 
would be powerful symbolic acts. It also recommended retention 
of a persons power specific to Indigenous Australians, coupled 
with a racial discrimination prohibition as substantive 
measures.11 
 When examining the reports of the Expert Panel and the 
Joint Select Committee, consistent themes are found in their 
reasoning and their community consultation. It is apparent that 
the continued existence of powers based on race in the 
Constitution was seen as remarkable, unacceptable, and 
embarrassing to many Australians. Proposals for constitutional 
recognition of indigenous Australians were diverse, with each 
hinging on whether recognition should be purely symbolic, 
include substantive powers, or combine both. Retention of 
constitutional powers based on race that could be used to 
discriminate against a group of Australians – any Australians – 
was roundly rejected. These powers were identified as the 
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historical source of many grievances of indigenous Australians 
and violated the principle of equality before the law. 
 In contrast, the Recognition Council’s Final Report 
dismissed the rationale behind the symbolic and substantive 
removal of race from the Constitution, and advocated retention 
of race-based powers through both commentary in its Final 
Report and omissions from its recommendations. In its own 
words, the Recognition Council has weighted the wishes of the 
indigenous community over the other three guiding principles, 
representing a clear departure from the process and 
reconciliation priorities of the Expert Panel and Joint Select 
Committee. They have made a choice on those principles. 
 Constitutional statements or declarations of recognition, 
which had earlier been seen as essential, were rejected on the 
basis they may affect future assertions of indigenous sovereignty. 
One could be confused as to whether the Recognition Council’s 
recommendations are focussed on supporting indigenous 
constitutional recognition or enabling future activism. In 
rejecting symbolic measures, such as the repeal of sections 25 
and 51(xxvi), the Recognition Council dismissively referred to 
section 25 as a “dead letter” whose removal would provide “no 
substantive” benefit to indigenous Australians.12 This ignores the 
overwhelming and consistent support for removal of section 25, 
and its potential application to any Australian. 
 By stating that: “[i]t is the Recognition Council’s view that 
there is no practical purpose to suggesting changes to the 
Constitution unless they are what Aboriginal and Torres Strait 
Islander peoples want”, the Recognition Council showed it has 
discarded the goal of contributing towards a “more unified and 
reconciled nation”. We are left with the conclusion that the 
Recognition Council has advocated retention of race in the 
Constitution if it supports or, at least, does not inhibit, 
indigenous Australians’ goals. 
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 This is remarkable.      
  

Costs, consultations and optional responsibilities 
 If we put aside the potential costs in popular support to 
recognition (and, indeed, reconciliation) caused by the 
Recognition Council’s recommendations, we can examine its 
actual cost to the taxpayer and the process that led to its 
conclusions. 
 There is one aspect of the Recognition Council’s processes 
that stands out. The Recognition Council placed far greater 
weight on the second guiding principle, “be of benefit to and 
accord with the wishes of Aboriginal and Torres Strait Islander 
peoples”, than either the Expert Panel or the Joint Select 
Committee. The Recognition Council referred to the Expert 
Panel’s extensive Australia-wide consultations as “not designed 
with a view to securing a representative view from Aboriginal 
and Torres Strait Islander peoples”.13 This conclusion is 
questionable but was used to justify the Recognition Council’s 
embarkation on a consultative process that limited the influence 
of “broader community consultation” to focus, instead, on the 
12 First Nations Regional Dialogues and the National 
Constitutional Convention at Uluru. 
 These regional dialogues, however, were far from 
transparent. Dialogues saw a maximum 100 invitees with 60 
percent of positions allocated to indigenous representatives, 20 
percent to community organisations, and the remaining 20 
percent to “key individuals”.14 Whilst the Recognition Council 
claims this was the “most proportionately significant 
consultation process that has ever been undertaken with First 
Nations,”15 the selection of invitees lacked transparency and 
resulted in what can be described as a framework for activism 
rather than pragmatic cross-sectional community consultation. 
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 The Recognition Council completed this consultation 
process with substantial Commonwealth funding. During Senate 
Estimates it was reported that the Recognition Council’s budget 
was $9.5 million over 2015-2016 and 2016-2017. The 
Recognition Council’s funding is only one element of the 
campaign for indigenous recognition, however. Recognition 
Australia, which ran the innovative “Recognise” campaign, 
received $30.73 million in Commonwealth funding over the five 
years to 30 June 2017.16 It is impossible to quantify the broader 
taxpayer funds spent on recognition through, for example, wider 
indigenous and community programs or, indeed, the extensive 
advocacy our public broadcasters have undertaken. 
 We may not be able to put a final figure on taxpayers’ 
financial support for the indigenous recognition campaign. But if 
armed only with the $40 million dollar figure from direct funding 
over the past five years, the public should be concerned that it 
arguably paid to see the Recognition Council place us further 
from achieving indigenous recognition in the Constitution than 
we were in 2010. If that money was designed to advance the 
consensus of recognition – it failed dramatically. 
 

An indigenous “voice” 
 I would like to conclude by specifically addressing and 
appraising the proposal for an indigenous “voice”. The proposal 
is to provide for an indigenous voice to the Parliament in the 
Constitution, but to enact its powers, functions, representative 
character and procedures through legislation. The Recognition 
Council has made clear it considers the body should not have 
any kind of veto power over the Parliament,17 and that the voice 
would be non-justiciable.18 
 At this point it is important to note that much like extra-
constitutional recognition, there is nothing preventing an 
indigenous voice being established in the absence of 
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constitutional reform. The Recognition Council’s advocacy in 
this regard is contradictory: it argues only constitutional reform 
creating a voice offers the dignity and recognition that 
indigenous Australians have campaigned for, but recognition 
statements or declarations may only be extra-constitutional. 
Constitutional entrenchment would prevent a repetition of 
ATSIC’s creation and abolition. 
 In the absence of details we can identify that the proposal 
would create a constitutionally-entrenched indigenous 
representative body that provides “advice” to the Parliament 
regarding matters affecting indigenous Australians, it creates an 
obligation for the Parliament to legislate – and to maintain 
legislation – for such a body, and it creates a body that would be 
unique in Australian law. 
 This is significant for several reasons. 
 First, few positive obligations are found in the 
Constitution, and Parliament has not fully exercised its 
responsibilities towards the existing examples.19 This is certain 
not to be the case with an indigenous voice. 
 Secondly, a constitutionally-entrenched indigenous voice 
to the Parliament would not be analogous to any 
Commonwealth statutory body, and would require consideration 
and adjustment of administrative and constitutional law 
surrounding, for example, its operation, funding and 
accountability. 
 Thirdly, this body would provide a representative function 
to Parliament based on the sole criterion of indigeneity, with the 
corollary question of how and by whom indigeneity is 
determined. 
 Fourthly, functional questions including how advice would 
be tabled, the temporal relationship between the body’s advice 
and Parliament’s procedures, the duty of Parliament or the 
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Executive Government to consider the advice, and the scope of 
matters affecting indigenous Australians all remain outstanding. 
 Finally, it should not need to be said, but Indigenous 
Australians do have a voice in the Parliament – the Parliament 
itself. It is as much theirs as anyone else’s. 
 The Recognition Council’s only express recommendation 
for constitutional reform sees the indigenous voice monitoring 
heads of power that have traditionally affected Indigenous 
Australians. 
 Despite the Recognition Council’s claims that the 
indigenous voice would be non-justiciable, this will probably be 
limited to its advice or advocacy within the Parliament. The first 
area vulnerable to legal challenge is the Parliament’s obligation to 
create the body and its power to amend its legislation. 
Difficulties could well arise through obligations for constitutional 
entrenchment and the political deadlock seen in recent 
Parliaments. Lapsing or expiring legislation would be out of the 
question lest the High Court strike down offending temporal 
provisions, and a relationship between Parliament’s duties 
towards the voice and future amendments to legislation will 
probably arise through either parliamentary convention or a legal 
challenge. 
 Beyond questions of its operation, we are brought to the 
political and activist risks of an indigenous voice to the 
Parliament. The voice may not be created with an express legal 
veto, but it will wield a de facto political veto over many matters 
of policy and large portions of the indigenous community. This 
is important because it divides Australians into categories – into 
identities: those with and without parliamentary representation 
through the body. As Senator James Paterson argued, a 
constitutionally entrenched body with a representative function 
based on race violates the “important principle of equality before 
the law”.20 It also flies in the face of the Expert Panel’s second 
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principle of “contribut[ing] to a more unified and reconciled 
nation”, as the symbolism of removing race from the 
Constitution is important for all Australians, not just the 
indigenous community. 
 

Conclusion 
 The trajectory for indigenous recognition through 
constitutional reform has been unexpectedly and radically altered 
by the Recognition Council. 
 The Recognition Council’s decision was wrong and should 
be rejected for several reasons. 
 First, the widespread support of the Australian community 
for race to be excluded from the Constitution should be 
respected and encouraged – even if the indigenous community 
(to the extent that it is capable of being properly captured in one 
voice) disagrees. 
 Secondly, sections 25 and 51(xxvi) may be applied to any 
group or groups of Australians deemed necessary, making this a 
matter for the entire Australian community, not only Indigenous 
Australians. 
 Finally, the retention of race in the Constitution places 
underlying democratic values and rights in conflict with the 
supreme law of the land. With the majority of our fundamental 
freedoms expressed in the common law and protected through 
the principle of legality, the inclusion of constitutional provisions 
that expressly undermine equality before the law is a 
contradiction and inimical to our status as a liberal democracy. 
Race should not have any role in the Constitution. To 
paraphrase the Joint Select Committee, advocacy for its retention 
is remarkable. 
 
 Many things happened in my life after that tutorial class. 
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 I had the privilege of witnessing young brave Australians 
do dangerous things in war and in our name. Some have 
subsequently and tragically joined the 102 000 names on our 
national war memorial. 
 The Constitution of Australia is no more for them than it 
is for indigenous Australians, or anyone else. 
 Because it is for all of us, equally. 
 No one has special status – on service, on race, or anything 
else. 
 I find that beautiful. And worth fighting for. 
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14 
 
 

Recognition Roulette 
 
 

The Honourable Nicholas Hasluck 
 
 
 This Conference marks the 25th anniversary of The Samuel 
Griffith Society. The Society was founded in 1992 and the 
inaugural Conference was held in Melbourne in July of that year. 
Some months later my father, the late Sir Paul Hasluck, was 
invited to launch the Proceedings of the Inaugural Conference. 
 Unfortunately, he was unable to launch the book in person 
due to ill-health. I was therefore delegated to present the address 
he had prepared and did so on 25 November 1992 at a dinner in 
Perth. 
 I felt privileged to have had this personal involvement in 
the early days of the Society and I feel equally privileged to be 
playing a part in these proceedings 25 years later. I salute the 
Society and its supporters for the splendid work they have done 
to encourage a wide understanding of the Commonwealth 
Constitution and our national achievements under it. 
 On this occasion I was invited to speak on a topic of my 
own choosing. However, as I dwelt upon the early days of the 
Society, I was drawn back to John Stone’s foreword to the 
inaugural volume of proceedings. He noted that the chief 
purpose of the Society is “to ensure that if any changes are to be 
made in our Constitution, they should only occur after the 
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widest range of thought and opinion has been canvassed.”1 
 This took me to the current push for recognition of 
Indigenous Australians in the Commonwealth Constitution and 
to my father’s time as Minister for Territories in the Menzies 
Government. In Shades of Darkness, an autobiographical work 
covering his involvement in Aboriginal affairs over 40 years from 
1925 to 1965, first as a journalist and social reformer, then as a 
politician, Paul Hasluck confirmed that an earnest effort was 
made to change Australian indifference towards Aborigines, to 
improve their conditions and to raise their hopes for the future. 
He said: “We strove for the full recognition of their entitlements 
– legally as citizens, socially as fellow Australians.”2 It struck me 
that it might be useful to evaluate current proposals for 
constitutional “recognition” in the light of those words. 
 There have been various proposals for “recognition” in 
recent years, ranging from statements of fact for inclusion in the 
Preamble to the removal of references to race in certain 
substantive provisions (such as sections 25 and 51 (xxvi) of the 
Constitution), and even to proposed new clauses rendering 
discriminatory conduct unlawful. 
 It now seems, however, in the aftermath of a convention 
at Uluru, and a Final Report submitted to the Turnbull 
Government by the Referendum Council, that the proposals 
mentioned earlier have been replaced by what one Council 
member called “a relatively new development”,3 namely, that the 
Constitution should provide for a representative body that gives 
indigenous people a voice to the Commonwealth Parliament and 
the right to be consulted on matters that affect them.4 
 The details of this proposal have not yet been worked out, 
even after widespread consultation with indigenous delegates. 
This has caused concern. Linda Burney, a Labor member of the 
House of Representatives, described the Referendum Council’s 
recommendations as “limiting” and as providing “no clear line of 
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sight to a referendum.” Ken Wyatt, a Liberal member of the 
House, observed that a representative body of the kind proposed 
need not be enshrined in the Constitution, but could simply be 
enacted in legislation. Senator Patrick Dodson (Labor, Western 
Australia) called the proposed body “a bolt in the dark.”5 He said 
also that the whole thing seemed to be “going round in circles.”6 
 This took me to the Concise Oxford Dictionary and the word 
“roulette”. It means: “Gambling game on table with revolving 
centre.” I have called this paper “Recognition Roulette” 
accordingly. The title evokes the elements of chance and 
uncertainty hovering over the Referendum Council’s Report. 
 I will enlarge upon my criticisms in due course. They go to 
a paucity of consultation with the general public and the 
prospect of disharmony if a special entitlement based upon race 
is entrenched in the Constitution. Before looking at these 
matters, however, I must turn to a fundamental objection, 
namely, that an Aboriginal advisory body will complicate and 
eventually erode the structure of responsible government. I 
mean, by “responsible government”, the system in which the 
Head of State – in this case, the Governor-General – acts on the 
advice of a Prime Minister as the leader of a cabinet of ministers 
drawn from the party holding a majority in the lower house, and 
with these ministers being in charge of the various departments 
of state.7 
 My objection is illustrated by some controversial events in 
the history of Western Australia, where an ill-fated attempt was 
made to confer special entitlements upon the indigenous people 
of the State. For the sake of historical accuracy, I will use the 
language of the colonial era, although I am conscious, of course, 
that certain terms are now being questioned by contemporary 
commentators. 
 The word, “Australia”, first appeared in the Imperial 
Statute Book in the Act of 1829 providing for “the government 
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of His Majesty’s Settlement of Western Australia on the western 
coast of New Holland.”8 It appears from Paul Hasluck’s seminal 
work, Black Australians – a survey of native policy in Western 
Australia published 70 years ago – that in the absence of any 
specific instructions concerning the indigenous inhabitants of the 
new land, the first Governor, James Stirling, simply reiterated the 
principle of protection applicable in other colonies. The rights of 
the Aboriginal people as British subjects were fully 
acknowledged.9 
 The decision to accept convict transportation – a step 
taken 20 years after the colony was founded – meant that 
Western Australia could not take immediate advantage of the 
opportunities offered by the Australian Constitutions Act 1850.10 
When transportation ceased, the push for autonomy gathered 
pace, but there were complications. Settlers in new districts, 
especially in the north-west of the State, had been facing the 
dangers of first contact with indigenous people and were dealing 
with them in violent ways.11 
 An Aborigines Protection Board was established in 1886 
to guard against ill-treatment and to distribute funds for welfare 
granted by the Legislative Council. But the colonial authorities in 
London and Governor Broome in Perth continued to receive 
disquieting reports from the frontiers.12 Indeed, at about this 
time, the Reverend J.B. Gribble, a missionary working in the 
Carnarvon area, published a booklet with the provocative title, 
Dark Deeds in a Sunny Land, alleging dire misconduct by settlers. 
These charges were denied. In the libel action that followed, the 
Supreme Court in the colony brought in a verdict against 
Gribble.13 
 The Court’s finding may have suggested to local people 
that the missionary could not substantiate his allegations, but this 
and other incidents led to Governor Broome recommending to 
the Secretary of State for the Colonies in London that “some 
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special arrangement should be made when self-government is 
granted” to ensure the protection of the native population.14 His 
recommendation was received in London in a climate of 
idealistic concern for indigenous people and led to a protective 
clause concerning Aborigines being inserted in the Bill providing 
for responsible government.15 The colonial politicians recognised 
that in order to obtain something close to governmental 
autonomy they had to accept the special provision. But they 
viewed its inclusion in the Bill as being due to coercion. 
 The steps by which Western Australia achieved responsible 
government under the Constitution Act 1889 mirrored the process 
followed by the other Australian colonies. In the end, however, 
unlike any other Australian colony, the State’s new constitution 
included a special provision, in section 70, placing Aboriginal 
inhabitants of the Colony under the care of a Board independent 
of the local parliament. An annual grant equal to one percent of 
the Colony’s gross annual revenue was to be passed to the 
Aborigines Protection Board for “the welfare of the Aboriginal 
Natives” and “the education of Aboriginal children (including 
half castes)”. 
 Section 70 was entrenched by “manner and form” 
provisions. It could only be amended or repealed with the 
approval of the British Government. These arrangements were 
inconsistent with the usual conventions concerning responsible 
government and suggested that ministers in the colonial 
government could not be trusted to deal with Aboriginal people 
fairly. The elected government had no control over funds set 
aside for Aboriginal welfare. There was no clear link between the 
one percent formula and the needs of the Aboriginal people. 
 Then, after agitation in the Colony about these matters, 
section 70 was repealed by the Aborigines Act 1905 with the 
approval of the British Government. Since that time funds for 
Aboriginal welfare have been subject to ministerial supervision in 
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Western Australia in a manner consistent with responsible 
government. 
 In the post-war era critics of governmental policies such as 
the white activist, Don McLeod, queried the repeal of section 70, 
but the High Court has now held in Yougarla’s case that the repeal 
effected by the 1905 Act was valid.16 Legal opinions have 
established that steps related to the repeal did not give rise to any 
actionable breach of fiduciary duty. 
 The section 70 controversy must now be seen as part of a 
broader social and political picture: a scene that has been 
transformed by a range of different policies and practices over 
the years and by allowance for native title to land in the 
aftermath of the High Court’s decision in Mabo.17 Nonetheless, 
this ill-fated attempt to create a protective clause for the benefit 
of Aboriginal people in the Constitution Act of Western Australia 
points to significant flaws in the Referendum Council’s proposal. 
I will deal with each of these in turn. 
 First, an obvious point – changing times weigh against the 
use of constitutional provisions to effect social improvements. 
 The 1889 protective clause was designed by idealists in 
London with a virtuous belief that something had to be done to 
improve the situation of Aboriginal people. A supposedly 
enlightened view was then entrenched in the Constitution of 
Western Australia, but without any clear plan of action as to 
what exactly should be done, and contrary to the usual rule of 
responsible government. A figure of one percent of the State’s 
gross revenue was simply a rough guess as to the amount 
required. It was quickly overtaken by a changing economy and 
other significant events, including an influx of “t’othersiders” 
during the gold rush of the 1890s and a commitment to the 
federal system created by the Commonwealth of Australia 
Constitution Act 1900 (UK). 
 The policy of “protection” reflected in the name of the 
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Board appointed to distribute the special funds was superseded 
in due course by the move to “assimilation” – the idea that 
Aborigines should have the same rights and opportunities as 
other Australians. Some years later the policy of assimilation was 
denigrated as paternalistic by would-be reformers. It was 
supplanted by a miscellany of policies echoing the international 
emphasis upon “self-determination” for indigenous people. 
 This kaleidoscopic series of events suggests that any 
attempt to create a special constitutional entitlement for 
indigenous people is fraught with hazard because social 
conditions and proposals for improvement are constantly 
changing. 
 Nor can it be said with any confidence that the hardship 
which Aboriginal people in the west undeniably experienced 
would have been removed, or even substantially alleviated, if the 
Protection Board and special fund had operated in the manner 
envisaged by the section 70 provision. The governance of 
indigenous affairs has proved intractable from one generation to 
the next, and the funding provided never seems to be enough. 
This is undoubtedly because administrators in every era, 
including Aboriginal leaders on land councils and other bodies in 
contemporary times, have been confronted by certain 
fundamental issues which have never been satisfactorily resolved. 
 These basic issues were summarised by Paul Hasluck in his 
book, Shades of Darkness: whether Australians of Aboriginal origin 
are to live together with other Australians, or apart from them; 
are they to have the same opportunities or different 
opportunities; are they to bear the same responsibilities and be 
subject to the same laws? Is Australia to have one society or two 
societies?18 
 Did the Referendum Council give sufficient weight to the 
presence of these fundamental issues and to criticisms of the 
kind that led inevitably to the repeal of the section 70 protective 
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clause in Western Australia? 
 According to the co-chair of the Council, Mark Leibler, 
various “indigenous-designed” dialogues culminated in the 
National Constitutional Convention at Uluru in May 2017.19 This 
led to the making of the “Uluru Statement from the Heart” 
which favoured the advisory body idea. It called also for the 
creation of a Makarrata Commission to supervise the making or 
treaties with “first nations”, and with provision for truth-telling 
about the dark side of Australian history: Aboriginal 
dispossession. 
 The Referendum Council was not in a position to make a 
specific recommendation about the Makarrata proposal because 
it lay outside their terms of reference. The Council made the 
single recommendation mentioned earlier: that there be an 
advisory body giving indigenous people “a voice to the federal 
parliament.” The co-chair acknowledged that “there’s significant 
work to be done to flesh out the details of how a constitutionally 
enshrined body would operate.”20 In addition, a declaration 
articulating Australia’s shared history, heritage and aspirations 
would be enacted by parliaments across Australia. 
 The unfortunate history of the section 70 protective clause 
in Western Australia shows that idealism is not enough of itself 
to quell all doubts about the wisdom of creating a special 
entitlement within the framework of a democratic constitution, 
especially an entitlement based upon race. Nor is it enough to 
point to a consultative process shaped essentially by the 
prospective beneficiaries and their friends. 
 There is an old finding in social science which goes by the 
name, “group polarisation”; that is, when like-minded people get 
together, and speak and listen only to one another, they usually 
end up thinking a more extreme version of what they thought 
before they started to talk. It is therefore not surprising that 
some earlier and less controversial proposals for recognition 
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were rejected in favour of proposals described as a means of 
“empowerment”. Indeed, according to the co-chair of the 
Council, the proposed voice to parliament is to be viewed “not 
as a shield but as a sword.”21 
 The Council’s report says that the general public were 
“encouraged to share their views through our digital platform”. 
Nonetheless, as a Council member, Amanda Vanstone, noted in 
a qualifying statement, the consultative process “cannot be said 
to have captured the imagination of the broad Australian 
community”.22 This is probably because the idea is new and the 
details have not been worked out. Australians, Vanstone 
contended, need to see a largely agreed plan as to what they 
would be voting for in the first instance. And yet, in a sabre-
rattling tone again, Mark Leibler has announced that there is 
really only one way for our leaders and our nation to respond to 
the report; that is, “to accept the destination and work together 
to chart the best course to get there.”23 
 Unlike the Aborigines Protection Board in the ill-fated 
section 70 provision, it seems that the proposed Aboriginal 
advisory body would not be administering policies or related 
funds. Its role will supposedly be limited to exercising its right to 
be consulted on matters affecting indigenous people. Several 
widely-respected commentators have suggested that in the 
absence of a right to veto legislation the advisory body proposal 
is a comfortable fit with the structure of responsible government. 
They envisage that this quasi-parliamentary body will simply 
make useful recommendations to the government of the day and 
quietly abide by whatever resolutions are passed by the 
parliament in Canberra. 
 To my mind, such a view is unrealistic. The advisory body 
has been described by its proponents as means of empowerment 
and not as a shield but as “a sword”. So long as the fundamental 
issues mentioned earlier lie unresolved the proposed advisory 
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body will become a lightning rod for debate about a vast array of 
current policies. Some of these will fit the co-chair’s description 
of matters that “affect” indigenous people, for example, the 
provision of services in remote communities. Others will be 
debatable, especially where people claiming to be of Aboriginal 
descent are living in urban areas in much the same way as other 
Australians, and with declining links to indigenous traditions. 
 The report concedes that “the concept of providing advice 
on certain matters requires definition” and seems to accept that 
some laws of general application may well be interpreted as 
having an “impact on or significance to” indigenous peoples.24 
In other words, it may turn out that nearly every matter of 
current concern is seen as having an indigenous component of 
some kind. 
 The inability of Commonwealth governments to govern 
decisively – often due to the vagaries of cross-benchers in the 
Senate – is a constant talking point these days. I doubt that 
voters will be pleased to see the structure of government 
burdened by a new advisory body which, pursuant to a 
constitutionally entrenched mandate, may claim the right to talk 
incessantly about matters of interest to it, causing further 
indecision and delay. It may become, to use Amanda Vanstone’s 
words, “an inbuilt dissonance within our system.”25 
 It is true that in the case of the Aboriginal Protection 
Board the frustration felt by the elected government was 
exacerbated by the fact that the Board was entrenched by the 
authorities in London – as a caveat upon the grant of responsible 
government, and in a manner thought to be coercive. It might be 
thought that if the proposed advisory body is approved at a 
referendum in the manner allowed by the Constitution – 
approval by voters in a majority of the States and by a majority 
of the Commonwealth electorate – then such a criticism, 
referable to outside interference, would be removed from the 
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equation. 
 I admit the force of this argument in logic, but I doubt that 
logic will be sufficient to override any deeply-rooted 
controversies in which the government of the day is seen to have 
no control over a quasi-parliamentary body with its own 
constituency, and especially if doubts arise, as they have in the 
past, as to the range of people being described as indigenous. 
 The language used in the ill-fated section 70 suggested that 
over a century ago the term, “half-caste”, was thought to mark 
the outer limit of aboriginality. That term was thought too 
restrictive by changing policies and is now seen as offensive. The 
range of eligibility has been opened up and is steadily expanding. 
 A recent report by the Australian Bureau of Statistics 
noted that a 93 000 increase in the count of Aboriginal and 
Torres Strait Islander people between the 2006 Census and that 
in 2011 was larger than can be fully accounted for by natural 
increase and migration. Seventy percent of the increase was due 
to natural population increase, the remaining thirty percent 
increase was due to an increased propensity for people to 
identify themselves and their children as being of indigenous 
descent.26 This propensity will complicate the work of an 
advisory body. 
 The consultative process hosted by the Referendum 
Council has created another complicating factor. The advisory 
body proposal is being presented to the nation in conjunction 
with talk about Makarrata and the making of a treaty, or perhaps 
many treaties. 
 The former Prime Minister, John Howard, noted some 
years ago that the indivisible nation of Australia could not make 
a treaty with itself. Discussion since that time seems to have led 
to a more flexible usage in which the term, “treaty”, has been 
equated to other forms of agreement between independent 
parties, bearing in mind that large tracts of land have now been 
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vested in various indigenous communities under the Native Title 
Act 1993 (Cth). Whatever the usage, the term suggests separate 
development of some kind. 
 In these circumstances it is not surprising that some 
commentators have seen the push for a treaty, or series of 
treaties, as essentially a stalking horse for an eventual claim to 
sovereignty by indigenous communities. Indeed, in his account 
of the Referendum Council’s consultation process, the co-chair 
observed that: “the idea of a declaration of recognition inserted 
as a preamble to or within the Constitution was rejected because 
delegates were concerned that it might undermine, rather than 
bolster, the status of first peoples who never ceded sovereignty 
and have not yet had the opportunity to negotiate a formal 
agreement with the Commonwealth.”27 
 Treaty talk is divisive. It will undermine the prospects of 
an amendment being approved by referendum and an advisory 
body being set up. All of these factors add to the concern I 
voiced earlier as to whether those involved in the Referendum 
Council’s consultative process to date, in their haste to seek 
vindication for past wrongs, have given proper consideration to 
the structure of responsible government and to the role of a 
constitution. 
 The Preamble asserts that the Constitution of the 
Commonwealth of Australia is founded on the will of the people 
whom it is designed to unite and govern. The word, 
“constitution”, in this context, connotes the idea of a 
fundamental law couched in general terms: a law which is not 
easily changed, although social habits and policies for 
improvement may change. It differs from a treaty because an 
agreement between independent regimes is terminable at the will 
of the parties involved. The Constitution of Australia was 
designed to endure and is binding on every member of the 
community.28 
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 As a consequence of statutory reforms since the 
Constitution was enacted indigenous people now have essentially 
the same status as other citizens. The handicaps which they 
continue to suffer today are social rather than official.29 It 
follows that what is proposed by way of recognition – the setting 
up of an Aboriginal advisory body as a quasi-parliamentary entity 
– can best be effected by statute, not by constitutional 
amendment, if, indeed, after wider consultation, it is seen as 
useful. This would at least avert the risk of creating a permanent 
forum for dissension based upon race. 
 Is the proposed advisory body likely to be of any real use? 
Policies come and go. Missionaries are replaced by 
anthropologists. Descriptions of identity are varied and 
expanded. Proposals for recognition are canvassed and rejected. 
There is talk of treaties while solutions to fundamental issues are 
pushed back and forth. There is, indeed, a sense of things going 
round in circles, as Senator Dodson noted. This suggests that the 
process of recognition is still evolving and it would therefore be 
unwise to have a potentially divisive proposal crystallised in the 
Constitution. 
 At a time when public opinion seems to be sympathetic to 
indigenous aspirations, the energy of those involved would surely 
be put to better use by looking for answers to the fundamental 
issues mentioned earlier. It may well emerge from a broader 
consultative process that these aspirations can be achieved by 
constructive collaboration on all sides. 
 The nature of indigenous aspirations can be gleaned from 
a piece published in The Australian by three leading figures 
associated with the Uluru convention, namely Megan Davis, 
Noel Pearson and Pat Anderson. They approved the 
Referendum Council’s Report, but certain passages in their 
column seemed to open up other possibilities. They wrote: 
 Let us be a modern version of ourselves. We know we 
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need education, economic development and individual 
freedom as well as communal culture and the gifts of our 
heritage. Give us the space to enjoy the best of both 
worlds, to hold to our traditions while embracing the 
future.30 

 There may well be support for aspirations of this kind 
within the general community so long as they are not obscured 
by divisive talk about swords or treaties or claims to sovereignty. 
The reality is that the aspirations voiced by the three authors can 
be achieved within the framework of the Constitution in its 
present form and they seem to be compatible with the 
aspirations of the Australian people as a whole. 
 Paul Hasluck completed Shades of Darkness by saying that in 
the 1950s he and his contemporaries strove for the full 
recognition of the entitlements of Aborigines “legally as citizens, 
socially as fellow Australians.” It is entirely consistent with that 
objective, and pleasing to note in passing, that the first 
Aboriginal member of the House of Representatives, Ken Wyatt, 
was elected in the seat of Hasluck. He has been joined in the 
Federal Parliament by Senator Dodson and Linda Burney. They 
and others like them in times to come, in Parliament and in the 
mainstream professions, will be a significant voice for indigenous 
people – a voice to speak of their stake in the future and of a 
people who love their land. 
 Voices to parliament of this kind will do more to advance 
the indigenous desire to “hold our traditions while embracing the 
future” than the creation of an extraneous advisory body bogged 
down in debate fostered to a large extent by international 
ideology. Australians of goodwill can probably be persuaded to 
support a case for change they understand, but they are likely to 
reject a claim that smacks of special privilege or coercion, or is 
tainted by virtue-signalling and a sanctimonious tone. The future 
will be a troubled one if we do nothing but assert rights against 
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each other and forget our common responsibility to work for a 
common future.31 
 Law must ultimately be tailored to the society it serves. It 
follows that would-be law reformers should always keep in mind 
not only the entire range of Australian history, indigenous and 
non-indigenous alike, but also the strengths of their own system, 
including the Westminster style of government. In our haste to 
atone for past wrongs we must not forget that we are still part of 
Western civilisation. 
 I began by acknowledging the achievements of The 
Samuel Griffith Society over the past 25 years. I have sought to 
underline this point by drawing upon the works of one who was 
not actually present at the creation of the Society but was close 
enough to its beginnings to have had a few thoughts for a better 
ordering of constitutional affairs. With this in mind, let me close 
by quoting a passage from Paul Hasluck’s autobiography in 
which he speaks of his understanding of men and women of all 
races who love their land and are comforted by memory of their 
own past. He wrote: 
 
 In love of our own country each of us realises a common 

humanity coming from deep wells. Patriots are only 
understood by patriots. A feeling for one’s own country is 
the clearest way to feel deeply for men and women in 
other countries. The folly and the failure of so many 
internationalists to do good comes from the fact that they 
lose sight of the true goodness in other countries when 
their senses are blunted to the goodness of their own. 32 
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